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By the Deputy Chief, Broadband Division, Wireless Telecommunications Bureau:

I. INTRODUCTION  

1. In this Memorandum Opinion and Order, we deny Loralen Corp LLC’s (Loralen) requests for extension of time to demonstrate substantial service for their Local Multipoint Distribution Service (LMDS) licenses, as well as its associated requests for waiver of the June 1, 2012 substantial service deadline.  Given our denial of these requests, Loralen’s licenses for Stations WPOJ997 and WPOJ998 automatically terminated, by operation of Commission rule, as of June 1, 2012.  
II. BACKGROUND

2. In 1997, the Commission allocated 1,300 megahertz of LMDS spectrum in each basic trading area (“BTA”) across the United States.
  Specifically, the Commission allocated two LMDS licenses per BTA – an “A Block” and a “B Block” license in each.
  The A Block license is comprised of 1,150 megahertz of total bandwidth, and the B Block license is comprised of 150 megahertz of total bandwidth.
  The A Block consists of the sub bands 27.50-28.35 GHz (the A1 Band); 29.10-29.25 GHz (the A2 Band); and 31.075-31.225 GHz (the A3 Band).
  The B Block consists of the sub bands 31.00-31.075 (the B1 Band) and 31.225-31.30 GHz (the B2 Band).
  The same entity may hold the licenses for both the A and B Blocks of spectrum in an individual BTA, but each license is auctioned and licensed separately.  

3. LMDS licensees are regulated under Part 101 of the Commission’s rules, which generally governs terrestrial microwave operations, and may provide any service consistent with the Commission’s Rules and the licensee’s regulatory status,
 subject to a ten-year term from the initial license grant date.
  At the end of the ten-year period, licensees are required to submit an acceptable showing to the Commission demonstrating that they are providing “substantial service” in each licensed area.
  Failure by any licensee to meet this requirement will result in forfeiture of the license and the licensee will be ineligible to regain it.
  

4. The final LMDS band allocation was adopted by the Commission on March 20, 1997.
  Since allocating the LMDS spectrum, the Commission has thus far held two LMDS auctions: Auction 17 and Auction 23.
  Auction No. 23, the second LMDS auction, began on April 27, 1999, and closed on May 12, 1999.
  The licenses for Station WPOJ997 and WPOJ998 were issued to Loralen on August 5, 1999 as a result of Auction No. 23.
        

5. Loralen was originally required to demonstrate substantial service by August 5, 2009, or 10 years after the initial license grant dates.
  The Wireless Telecommunications Bureau (the “Bureau”) has already granted Loralen and other LMDS licensees a significant extension of time in which to meet substantial service.  On August 5, 2009, Loralen filed applications for an extension of time until June 1, 2012 to demonstrate substantial service for its LMDS licenses.
  On September 25, 2009, the Bureau granted Loralen an extension until June 1, 2012 to construct its LMDS licenses, resulting in a nearly three year construction extension.
  The applications were granted with a comment referring to a 2008 Bureau order where the Bureau granted extensions to other LMDS licensees.
  In the LMDS Order, the Wireless Telecommunications Bureau (the “Bureau”) granted the requests for extension of the construction deadlines filed by a large group of LMDS licensees to extend their deadlines to meet the substantial service requirements to June 1, 2012, resulting in a nearly four year construction extension for each of these licensees.
  The Bureau found that these LMDS licensees faced factors beyond their control, including difficulties in obtaining viable and affordable equipment, that warranted an extension.
  In making this finding, the Bureau noted that the licensees seeking relief from the construction deadlines represented a majority of LMDS licensees for whom buildout requirements were approaching, and that they all faced these same basic obstacles to timely construction.
  Thus, these obstacles were not a product of an individual licensee’s short-sightedness or its unfortunate business decisions; rather, the difficulties in procuring the basic equipment necessary for LMDS operations were widespread, stemming from the state of the market.  Based on the record evidence, the Bureau anticipated that various developments in the market – arising in large part from the rollout of new services that could provide opportunities for LMDS operations – would help rectify these difficulties.  Thus, the Bureau found that LMDS licensees could potentially use their licenses to provide wireless backhaul services to licensees in the 700 MHz band, the Advanced Wireless Services-1 (“AWS-1”) band, and other bands suitable for mobile broadband service, all of which at that time had recently been auctioned, licensed, or put into use.
   The Bureau anticipated that these bands would develop robustly, along with other mobile and fixed wireless services, and that resulting opportunities for associated LMDS service (such as wireless backhaul) would help spur production of equipment designed for LMDS use and thus facilitate timely construction by LMDS licensees, under the extended buildout deadline set by the Bureau.

6. On May 16, 2012, Loralen filed applications pursuant to Section 1.946(e) of the Commission’s Rules seeking a further two year extension of time until June 1, 2014, to construct its LMDS licenses.
  Invoking the Commission’s general waiver authority under Section 1.925 of the Commission’s Rules, Loralen alternatively seeks a waiver of Section 101.1011(a) of the Commission’s Rules, as a means of extending the construction deadline applicable to the licenses until June 1, 2014.  Loralen argues that equipment manufacturers have been unable to develop technology that could provide backhaul services at price points consistent with a viable business model.
  Loralen claims that it has spoken to equipment manufacturers and that if it attempted to order equipment, it would take several months to receive equipment.
  Loralen states that it “has investigated financing and partnering alternatives and with the recent availability of the necessary equipment, expects that in the relatively near future the necessary arrangements can be finalized to facilitate the requisite build-out.”
  Loralen hopes to work with an unnamed national carrier and tower company to facilitate its buildout.
  It has tentatively identified two pieces of equipment that it wishes to use and has “researched and analyzed the potential market for services.

III. DISCUSSION

7. We find that Loralen has not justified a grant of an extension of time, or a waiver of the construction deadline, for its LMDS licenses.  And without such extension or waiver, Loralen’s licenses have automatically cancelled, by operation of Sections 1.946(c) and 1.955(a)(2) of the Commission’s Rules, as of June 1, 2012.
  We discuss these findings in detail below.

A. Extension Requests

8. Loralen requests a further two year extension of time to demonstrate substantial service until June 1, 2014.
  As noted above, this is the second extension that Loralen has requested for constructing these licenses. To be eligible for an extension of time to construct, Loralen must show that its “failure to meet the construction deadline is due to involuntary loss of site or other causes beyond its control.” 
  We conclude that Loralen has not met this threshold.  

9.   Loralen argues that it has not constructed because of difficulties in obtaining LMDS equipment for backhaul at a cost that supports its business plans.  The Commission has consistently found that a licensee’s own business decisions are not circumstances beyond the licensee’s control and are therefore not an appropriate basis for regulatory relief.
  In view of this precedent, we find that none of the factors cited by Loralen demonstrate that its failure to construct was caused by circumstances beyond its control.  

10. First, we find that the pace of the development of the market for LMDS equipment wireless backhaul, by itself, does not justify granting an extension, because Loralen has had other ways to develop its service independent of the backhaul market.  Thus, its decision to put its LMDS spectrum on the shelf until the market for wireless backhaul improved constituted a business decision voluntarily made by Loralen, not an inevitable result of circumstances beyond its control.  Moreover, even if wireless backhaul presented the only feasible use of LMDS spectrum, Loralen’s justification for additional construction time would fail, insofar as the market for wireless backhaul has been developing steadily. In 2005, 8.7 percent of backhaul traffic was sent by fixed wireless.
  By 2009, that figure increased to 12.3 percent.
  As noted above, when the Bureau granted an extension to LMDS licensees in 2008, it anticipated that licensees could potentially provide wireless backhaul services to licensees in bands that had recently been auctioned, licensed, or put into use.
  In the years since the Bureau originally extended the construction deadline for these licenses, there has been considerable deployment of wireless broadband service in the 700 MHz, AWS-1 and BRS/EBS bands.   Thus, the validity of one of the factors supporting the Bureau’s earlier extension of the construction deadline – that with some additional time, productive opportunities for using LMDS licenses would develop as these emerging wireless broadband services create a need for supporting backhaul service – has been substantially confirmed.  Notwithstanding that progress, Loralen has made little attempt to incorporate LMDS spectrum into its backhaul plans.  Furthermore, Loralen does not attempt to show that it made any active attempt to develop LMDS equipment, either through its own efforts or by working with equipment suppliers.  Finally, we note that many LMDS licensees did meet the June 1, 2012 deadline and built facilities.
  Under those circumstances, we conclude that Loralen made a voluntary decision not to actively pursue development of LMDS facilities.  

11. We also note that many LMDS licensees did meet the June 1, 2012 deadline and built facilities.
  Loralen has had almost 13 years to build facilities, but it has sat back passively and waited.  Under those circumstances, we conclude that Loralen made a voluntary decision not to actively pursue development of LMDS facilities.  Its Extension Requests must therefore be denied.

12. We find that Loralen, which made no attempt to commence construction of its LMDS licenses in advance of the construction deadline, is readily distinguishable from several other licensees that attempted to build out their licenses prior to the deadline and that ordered equipment but failed to receive timely delivery of that equipment.  Loralen investigated equipment, but chose not to order equipment or build facilities in advance of the deadline.  Thus, its failure to construct its licenses was the result of its own business decision.  Furthermore, these licensees requested extensions of six months or less, while Loralen is requesting a two year extension.

13. Loralen argues that the Bureau’s grant of extensions to LMDS licensees in 2008 supports granting the instant Extension Requests.
  We reject that argument.  In 2008, the Bureau anticipated that licensees could potentially provide wireless backhaul services to licensees in bands that had recently been auctioned, licensed, or put into use.
  In the years since the Bureau originally extended the construction deadline for these licenses, there has been considerable deployment of wireless broadband service in the 700 MHz, AWS-1 and BRS/EBS bands.   Thus, the Bureau’s rationale for extending the construction deadline – to provide opportunities for LMDS licenses to be used for backhaul in support of these emerging wireless broadband services – has been substantially realized.  Notwithstanding that progress, Loralen made no serious attempt to develop its LMDS spectrum.  We therefore conclude that the decision to grant an extension to LMDS licensees in 2008 does not support Loralen’s request for yet more time.

14. Loralen cites a series of cases in which the Bureau granted extensions of the buildout requirement in other services.
  Those cases are readily distinguishable from Loralen’s situation.  In many of those cases, there was a systemic problem with equipment availability that affected all licensees in the band.
  Here, by contrast, many licensees have been able to obtain and deploy equipment.  In other cases, there were broader issues with the service rules that delayed or prevented deployment.
  No party has argued that the LMDS service rules are responsible for delays in deploying service.  In the two cases where the former Commercial Wireless Division granted extensions of the five-year construction requirement for the Personal Communications Service, the licensees had demonstrated diligence by ordering equipment and deployment in the relevant markets.
  Here, Loralen made no serious attempt to construct facilities in 13 years, and we do not find Loralen’s conduct to be diligent.

B. Waiver Request

15. To be granted a waiver of the June 1, 2012 construction deadline, Loralen must show that either (1) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (2) in view of the unique or unusual circumstances of the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest, or the applicant has no reasonable alternative.
  As is discussed more fully below, we conclude that Loralen has failed to make the requisite showing, and we therefore deny its waiver request. 

16. First, we conclude that an extension would be inconsistent with the underlying purpose of the substantial service standard, which, as the Commission has said, is to provide “a clear and expeditious accounting of spectrum use by licensees to ensure that service is being provided to the public.” 
    Loralen claims it has been “impossible for virtually any license holder to proceed with construction or to make use of this license(s) during the period up until” June 1, 2012.
  In fact, many other licensees made a contrary judgment and built their facilities.  Granting Loralen a further extension despite its lack of effort in attempting to develop its LMDS spectrum would be inconsistent with the underlying purpose of the substantial service requirement.  

17. We also conclude that Loralen has not shown that requiring it to comply with the substantial service requirements is inequitable, unduly burdensome, and contrary to the public interest.  As we have previously discussed, Loralen’s decision not to construct its LMDS licenses was a business decision.  Other licensees made other business decisions that led them to build out their licenses.  

18. Authorizations for LMDS licenses automatically terminate if the licensee fails to meet construction or coverage requirements.
  In light of our decision to deny Loralen’s requests for an extension or waiver of the construction requirements, Loralen’s licenses automatically terminated, by operation of Sections 1.946(c) and 1.955(a)(2) of the Commission’s Rules,
 as of June 1, 2012.

IV. CONCLUSION AND ORDERING CLAUSES
19. Loralen has failed to justify an extension of time to meet the substantial service deadline for its LMDS stations or to justify a waiver of the June 1, 2012 deadline for establishing substantial service.  We therefore deny the Extension and Waiver Request.  Accordingly, Loralen’s licenses to operate LMDS Stations WPOJ997 and WPOJ998 automatically terminated, by operation of Commission rule, as of June 1, 2012.

20. Accordingly, IT IS ORDERED, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 309, and Sections 1.925 and 1.946 of the Commission’s Rules, 47 C.F.R. §§ 1.925, 1.946, that the request for waivers and the applications for extension of time to demonstrate substantial service (File Nos. 0005220539 and 0005220561) filed by Loralen Corp LLC on May 16, 2012 ARE DENIED.

21. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 303(r) of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 303(r), and Section 1.955(a)(2) of the Commission’s Rules, 47 C.F.R. § 1.955(a)(2), that the Universal Licensing System SHALL BE UPDATED to reflect that the licenses issued to Loralen Corp LLC for Local Multipoint Distribution Service Stations WPOJ997 and WPOJ998 TERMINATED as of June 1, 2012.

22. These actions are taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.

FEDERAL COMMUNICATIONS COMMISSION

John J. Schauble

Deputy Chief, Broadband Division

Wireless Telecommunications Bureau
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