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INTRODUCTION AND SUMMARY


The Media Access Group at WGBH hereby submits this statement of partial opposition and partial agreement with various Petitions for Reconsideration which were filed with respect to the Federal Communications Commission's ("the Commission") August 7, 2000 Report and Order
 adopting rules requiring provision of video description for certain programs distributed via broadcast, cable and satellite.  The Commission in its Report and Order made a number of sound judgments and fair decisions regarding the provision of video description.  Having fully examined the issues over a number of years, through various Notices of Inquiry ("NOI") and a Notice of Proposed Rulemaking ("NPRM"), the Commission grappled with all of the technical, logistical, financial and legal concerns of various industry representatives while also attempting to serve the public interest, needs and convenience of people with disabilities.  The record is now complete and clear -- the Report and Order has addressed virtually all of the issues raised throughout the proceedings.  The Report and Order should stand as released in its substance and its spirit with a few legitimate and minor changes made to enhance the quality and effectiveness of the Commission's action.  We also would like the Commission to make a more direct statement about eventual support for video description in digital television so that manufacturers can begin planning to support this essential feature of our next-generation TV system.

I.  Jurisdiction/Statutory Authority

A number of petitioners
 continue to present arguments regarding the Commission's statutory authority and jurisdiction over a limited requirement to provide programming with video description.  These arguments, their precedents and counter-arguments have been repeatedly delineated by various commenters and the Commission has carefully considered this important issue.  No new information or arguments have been presented by the petitioners.  The arguments supporting the Commission's authority and jurisdiction in this matter have been convincingly supported in this commenter's previous submissions as well as in comments provided by the National Television Video Access Coalition (also referred to as the National Coalition for Media Access), the American Foundation for the Blind, the American Council for the Blind, the Washington Ear and numerous individual comments.  The Commission should deny the petitioners' requests for reconsideration based on jurisdiction and/or statutory authority grounds.

II.  First Amendment/Compelled Speech/Copyright

 
By the same token, various petitioners
 continue to express opposition to the Commission's rules, relying on unsubstantiated or poorly supported arguments that the Commission somehow threatens to violate the United States Constitution by encouraging, via its appropriate authority, equal access to information by a class of citizens.  These views, as well as a related one offered by the Motion Picture Association of America arguing a non-existent danger of copyright infringement due to video description, have been sufficiently debunked in the previous submissions of the proponents of video description.  No new information or arguments have been made by the petitioners and therefore the Commission should deny the request to reconsider their rulemaking under these grounds.

III.  Determination of Effected Entities

A legitimate concern has been expressed by Home Box Office in its Petition for Clarification or Partial Reconsideration.  In its NPRM in this matter, the Commission proposed its rules to cover "nonbroadcast networks that reach 50% or more of MVPD households."  By this measure HBO would not be a covered entity.  However, in its Report and Order, the Commission decided to narrow the impact of its rules and restricted the covered entities to only "the top five national nonbroadcast networks, as defined by an average of the national audience share during prime time of nonbroadcast networks, as determined by Nielsen Media Research, Inc."  By this measure, HBO would be included.  Though the Commission did not explicitly indicate its intention to cover only basic, non-pay cable networks, its original NPRM would have had this effect.  We agree with HBO's argument that using the measure of audience share was not likely the Commission's intention and the Commission should grant HBO's request to clarify its rules to state explicitly that "audience reach" is the preferred measure to determine a covered entity.

We disagree with HBO's argument that its carriage of Spanish-language translations of its programs in its SAP channel should exempt it from the rules of this proceeding.  Our previous filings on this matter argue that there are means for providing alternating feeds of ancillary audio services on an analog SAP channel and that the emergence of DTV will provide for multiple simultaneous ancillary audio services.  Nonetheless, HBO should be satisfied that their network will be exempted based on the audience measurement clarification.  We encourage HBO to begin experimenting with and providing at least a limited number of described programs, especially since so many of the movies it provides its subscribers have already been described for theatrical or home video release, and use of the existing descriptions could be accomplished with only minor costs to HBO.

IV.  Reruns on the Same and Other Networks


Turner Broadcasting Systems, Inc. (TBS), along with NCTA, have raised a number of legitimate concerns in its petition, the resolution of which will still ensure adequate availability of described programming on their cable networks (TNT and TBS in particular).  NAB joined with TBS and NCTA to question the Commission's decision regarding the counting of reruns of previously described programs on a network, or a different network, toward fulfilling the quarterly quotas.  NAB states that the summer rerun season will result in a very limited supply of undescribed prime-time or children's programming on the covered affiliated stations.  TBS and NCTA point to cable network schedules that are made up of a significant number of rerun programs many of which, after a period of years, will have already been described but which, under the Commission's rules, cannot be counted toward the quarterly quota.  NAB also points out that the Commission allows counting of repeated captioned programs in its captioning rules.


We agree with the petitioners that previously described programs – whether distributed on the same channel for which they were originally described or on another channel – should be allowed to be counted toward a covered entity's quarterly requirements (this latter provision – described programs distributed on another channel – relates to the concerns of NCTA regarding "subsequent airings of described programs."  We address this concern in section VII below).  We do not imagine that a network will be altering its program schedule just to fill out its quarterly description requirements, nor would we expect the blind and visually impaired audience to be interested in description of the kind of programming (i.e., wrestling or other sports) TBS indicated would be left after all other programs had already been described in the prime-time daypart.  If the Commission should find that program providers are abusing the rerun provision, it should consider further action at that time to rectify the situation.


We disagree, however, with the view of TBS and NCTA that the Commission intended for programs that are licensed, but not owned, by cable networks to be exempted from description requirements.  In fact, as in the captioning rules, many programs which are licensed for distribution by cable and broadcast networks are either captioned at the expense of the distributor or the distributor passes these costs back to the program producer or rights holder via its own licensing requirements.  This has been standard practice for captioning for twenty years and the Commission recognized this fact in crafting its description rules.

 V.  Definition of Prime-time and Application of Rules to Single-Transponder Cable Networks

TBS requested that the Commission define prime-time more precisely for purposes of determining compliance by nationwide program distributors.  We agree that a precise definition of prime-time should be included in the Commission's rules and suggest the use of the following definition (from TBS's petition): 

8-11 PM Monday-Saturday in the Eastern and Pacific time zones; 7-11 PM on Sundays in those time zones; prime-time in the Central time zone should coincide with the Eastern time zone (an hour earlier local time) and prime-time in the Mountain zone is divided between prime-time in the Pacific time zone and prime-time in the Central time zone.

In addition, we agree with the clarification offered by TBS regarding single-transponder non-broadcast networks whereby prime-time is defined by prime-time in the Eastern zone (as is the case for TBS) or prime-time for whichever zone a single-transponder network uses as its origination zone (should an additional non-broadcast, single transponder network arise which reaches the top five cable networks and originate from a different time zone).  Should TBS begin to delay their service to the Pacific or other time zones and employ additional transponders, the first definition of prime time above should then apply.

VI.  Programming Networks and Undue Burden Waivers
NCTA argues that the Commission should expand the number of parties which may file requests for waivers from the rules under the undue burden provisions.  NCTA points out that the captioning rules permit requests for waivers from video programming providers, producers and owners and asks that the video description rules conform with the captioning rules in this respect.  We agree with NCTA on this point in recognition of the fact that program networks and producers must be involved and supportive partners with MVPDs in order to achieve successful provision of described programming and therefore should have similar rights to request undue burden exemptions.  The relatively high bar set by the Commission for the granting of such waivers should allow few such exemptions.

VII.  Subsequent Airings and "Pass Through" Provisions


NCTA and NAB have requested that the Commission make changes in its rules regarding subsequent airings and "pass-through" of described programs.  NCTA fears that since it is the MVPD which is the covered entity, any described program, once "aired" with descriptions, must always provide those descriptions to viewers, regardless of which channel or station the described program subsequently appears on.  NCTA's concern is that a described program may first appear on a cable programming network and then be licensed by a broadcast station an MVPD carries, and that even if the broadcast station isn't one of the named broadcast network affiliates covered by these rules, the MVPD would still be required to create the infrastructure necessary to support the delivery of descriptions from that program. 

In section (c)(3) of its rules, the Commission wrote:

Once an entity has aired a particular program with video description, it is required to include video description with all subsequent airings of that program, unless the entity uses the SAP channel in connection with the program for a purpose other than providing video description.


However, in sections (b)(2) and (b)(4)(i) and (ii), the Commission requires "pass-through" of network-provided video descriptions by any broadcast station or cable channel only if that station or the channel on which the MVPD distributes the programming "has the technical capability necessary to pass through the video description."  This seems to argue that NCTA's fears can be allayed by clarifying that in section (c)(3), the Commission is referring to the particular programming network, not MVPD when it says an "entity" must include video description with all subsequent airings of a previously described program.  That is, if TNT provides descriptions on a made-for-TV movie in January of a year and TNT airs that program again in June, TNT must provide the descriptions again.  However, the Commission's rules should not be read to require supply of descriptions by a "technically incapable" local broadcast station outside the top 25 markets or unaffiliated with the four broadcast networks airing that same made-for-TV movie.  The rule should be clarified so that the stations and channels outside of the list of designated video programming distributors (network affiliates) and multichannel video programming distributors should not be required to carry video descriptions unless they have "the technical capability necessary to pass through the video description."  This should apply in each and every case, regardless of when and where the described program has been previously aired.  The "technical capability" clause should also be clarified to explicitly indicate the technical capability to route described audio and insert that audio on the station's or channel's SAP channel.

Also relating to "pass-through," NAB suggested that stations which have the technical capacity to pass through video descriptions should not be required to pass through described programming once their minimums have been met or if they want to use the SAP channel for Spanish translation or other purposes
.  While we agree that stations should have the flexibility to serve their non-English-speaking viewers, we disagree that, when provided with described programs, local stations should be able to use their SAP channels "to provide another service."  This would leave the door open to a local broadcaster using their SAP channel to reroute its main audio or to carry a local co-owned radio station and then claim a need for "flexibility" in their use of the SAP channel.  

The Commission has already recognized the occasional use of the SAP channel for Spanish. The rules should be clarified to require that a described program should be passed through on all technically capable entities unless a program-related and synchronous use causes a conflict.  This would disallow the blocking of video description for such things as radio feeds, farm or weather reports or other information or services which don't rely on being distributed in synchronization with the program.  Such alternate uses can comfortably be delayed until the end of the described program. 

VIII.  Analog and digital

 
Video description rules should apply to today's analog programming and eventually to digital programming and digital consumer equipment.  The overwhelming majority of television sets in this country can only receive analog programs and this is likely to remain true for many years.  Blind and visually impaired people should not be expected to wait for described programming until the transition to digital is complete and then be forced to purchase expensive equipment in order to receive the descriptions.  Analog is now the basic means of delivering description, as it has been for the past ten years.  It should be utilized now.

However, we strongly believe that the Commission should make clear now that its mandate will extend to transmission and reception of video description in digital television.  The Commission should set forth rules that will require manufacturers of all DTV consumer reception equipment (set-top boxes as well as integrated DTV receivers) to support the ancillary audio channel that video description will utilize in DTV.  In addition, the Commission should include in its present rules governing video description a schedule for inclusion of video description on digital broadcasting and cable, or, at the very least, an indication that such rules are forthcoming.  Development of DTV transmission and reception equipment is in full force right now and unless the Commission signals now that description will need to be supported in DTV, expensive retrofitting or substantial delays will occur down the road.  With such action, when DTV does become pervasive and affordable, blind and visually impaired people won't face another gap of many years before DTV also becomes accessible. 

The Commission should also formulate a rule for manufacturers of television sets so that navigation of their devices can be accessible to visually impaired users.  Older analog TV sets were often equipped with a simple button on the remote control to turn on the SAP channel.  Most newer sets permit access to the SAP channel only through an on-screen display which is inaccessible to the visually impaired population.  The equipment manufacturers need to recognize the barriers they have created and help resolve this accessibility issue.

IX.  Description of On-screen Information

 
The National Federation of the Blind (NFB) stated in its petition for reconsideration "that there is undeniable support for described entertainment among blind people and advocates on behalf of the blind."  NFB went on to express its concern about access to information printed on the screen, such as during a news program or local emergency.  We support NFB's concerns and urge the Commission to open a new proceeding to begin grappling with this issue.  The technology and techniques can be developed to address access to on-screen information; broadcast and cable stations together with advocates can find ways to assure access to vital information and emergency situations.


We don't believe, however, that the Commission needs to rescind it's new description rules and start over in order to address the legitimate concerns expressed by NFB.  A new proceeding can begin to address this problem while work goes forward to implement the previously released video description rules.

We would like to point to NFB's statement above in response to the various petitioners who question the blind community's support and desire for video description above.  The Commission has recognized the widespread and rightful demands of the blind community; successful implementation of the existing rules and any potential new rules regarding access to information and emergencies requires acceptance and understanding by industry of a legitimate and widespread expression of the public interest and concern.

CONCLUSION


The Commission has crafted a fair and workable plan for increasing the amount of television accessible to blind and visually impaired viewers.  They have adequately addressed concerns regarding statutory authority, jurisdiction, copyright and First Amendment impacts.  With a few minor clarifications and adjustments, and with notice made about future applicability to digital television, the Commission's rules are ready to serve as a guide to the television industry and a guarantee to millions of Americans that video description can and will be made available on a widespread and reliable basis in the near future.
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