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 Dear Mr. Nolan:


The Chief, Audio Division, has before him an April 18, 2007, Request for Cancellation or Reduction of Proposed Forfeiture (“Request”) filed by Metz, Inc. (“Licensee”), licensee of Station WTCL(AM), Chattahoochee, Florida (“Station”).  Licensee requests cancellation of a March 19, 2007, Notice of Apparent Liability for a Forfeiture (“NAL”)
 in the amount of seven thousand dollars ($7,000) for violation of Section 73.3539 of the Commission's Rules (“Rules”) and Section 301 of the Communications Act of 1934, as amended (“Act”),
 for Licensee’s failure to file a timely license renewal application for the Station and Licensee’s unauthorized operation of the Station after the license had expired.  By this action, we cancel the NAL and admonish Licensee for violating Sections 73.3539 of the Rules and 301 of the Act.


Background.  As noted in the NAL, the Station’s renewal application was due on October 1, 2003, four months prior to the February 1, 2004, license expiration date.  According to Commission records, no such application was filed, and the Station's license expired on February 1, 2004.  In response, Licensee filed the subject Request arguing that its violation of Sections 73.3539 of the Rules and 301 of the Act was not intentional, and that it is financially unable to pay the proposed forfeiture.  Licensee asserts that these reasons warrant a cancellation of the assessed forfeiture.

Discussion.  The forfeiture amount proposed in this case was assessed in accordance with Section 503(b) of the Act,
 Section 1.80 of the Rules,
 and the Commission’s Forfeiture Policy Statement.
  In assessing forfeitures, Section 503(b)(2)(E) of the Act requires that we take into account the nature, circumstances, extent and gravity of the violation and, with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and such other matters as justice may require.
  
Licensee first asserts that these violations were unintentional.  Specifically, Licensee President Donald Metz states that he and his parents, Harold and Betty Metz, own and operate the Station.  Mr. Metz asserts that the Station’s mailing address changed, but because the Commission was not notified of this new address, Licensee did not receive the postcard reminder of the deadline for filing the renewal of license until the license had already expired.
  As the Commission has held, violations resulting from inadvertent error or failure to become familiar with the FCC's requirements are willful violations.
  In the context of a forfeiture action, “willful” does not require a finding that the rule violation was intentional.  Rather, the term “willful” means that the violator knew that it was taking (or in this case, not taking) the action in question, irrespective of any intent to violate the Rules.
  Accordingly, we will not consider this argument further.


Licensee next asserts that that the Station has had a long history of operating losses and also suffered a nearly catastrophic lightening strike to its transmitting facilities in 2001.
  Donald Metz explains that after rebuilding the Station exhausted his family’s resources in 2001, and the family’s other business closed, his parents filed for bankruptcy.  Licensee claims that payment of a $7,000 forfeiture would cause a “great financial hardship.”
  The Commission will not consider reducing or canceling a forfeiture in response to a claim of inability to pay unless the party against which the forfeiture is proposed submits: (1) federal tax returns for the most recent three year period; (2) financial statements prepared according to generally accepted accounting principles; or (3) some other reliable and objective documentation that accurately reflects the party's current financial status.  Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial documentation submitted.

In general, a licensee's gross revenues (or in the case of a sole proprietorship, gross income)
 are the best indicator of its ability to pay a forfeiture.
  The Commission has found that the staff's use of gross revenues is a reasonable and useful yardstick to analyze a company's financial condition for forfeiture purposes.
  In support of its Request, Licensee submits copies of the Station’s 2002, 2003, and 2004 federal income tax returns, specifying gross revenues in the amounts of $12,244, $9,151, and $10,518, respectively.
  Licensee also submits a copy of Harold and Betty Metz’s bankruptcy filing.

 We have examined Licensee’s response to the NAL pursuant to the statutory factors above, and in conjunction with the Policy Statement as well.  As a result of our review, we conclude that Licensee willfully violated Section 73.3539 of the Rules and willfully and repeatedly violated Section 301 of the Communications Act of 1934, as amended.  However, after reviewing Licensee’s claim and the supporting documentation, we believe that payment of the $7,000 forfeiture, or any reduction thereof consistent with Commission precedent,
 would pose a financial hardship in view of Licensee’s documented gross income.  Accordingly, we cancel the proposed forfeiture.
  Nevertheless, we find that it is appropriate to admonish Licensee for its willful violation of Section 73.3539 of the Rules and willful and repeated violation of Section 301 of the Act.

Conclusion.  In view of the foregoing, the Notice of Apparent Liability (NAL/Acct. No. MB200741410261) for violation of Sections 73.3539 of the Rules and 301 of the Act is hereby CANCELLED.  Licensee is instead hereby ADMONISHED for its willful violation of Section 73.3539 of the Rules and willful and repeated violation of Section 301 of the Act. 







Sincerely,








Peter H. Doyle, Chief








Audio Division








Media Bureau
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