
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
United States Telecom Association, et al.,  ) 
     Petitioners,  ) 
        ) 
    v.    ) No. 15-1063 (and 
        ) consolidated cases) 
Federal Communications Commission   ) 
  and United States of America,    ) 
     Respondents. ) 
 

OPPOSITION OF RESPONDENTS 
TO FULL SERVICE NETWORK’S MOTION FOR LEAVE  

TO FILE RESPONSE TO PETITIONS FOR REHEARING EN BANC 
 

 Respondents in this case, the Federal Communications Commission and the 

United States, oppose the motion filed by petitioner Full Service Network (FSN) 

for leave to file a response to the petitions for rehearing en banc. 

 In an opinion issued on June 14, 2016, a panel of this Court rejected all of 

petitioners’ challenges to the FCC’s open internet rules.  On July 29, 2016—the 

deadline for seeking rehearing of the panel’s decision—various petitioners and 

their supporting intervenors filed six petitions for rehearing en banc.  FSN, one of 

the petitioners in No. 15-1151, did not file a rehearing petition. 

 By order dated August 17, 2016, the Court directed respondents (the FCC 

and the United States) and their supporting intervenors (except intervenors for 

respondents in No. 15-1151) to file separate responses to the petitions for rehearing 

en banc by September 12, 2016.  The Court did not ask any other party to respond 
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to the rehearing petitions.  It later granted respondents’ unopposed motion to 

extend the filing deadline for the rehearing responses until October 3, 2016. 

 Respondents and their supporting intervenors filed their responses to the 

rehearing petitions on October 3, 2016.  Later that day, FSN filed its own 

“response” to the petitions for rehearing en banc, even though the Court had never 

authorized FSN to respond.  One week later, on October 10, 2016, FSN filed a 

motion for leave to file its response to the petitions for rehearing en banc. 

 The Court should deny FSN’s motion.  Under the Federal Rules of Appellate 

Procedure, a party may not file a response to a petition for rehearing en banc 

“unless the court orders a response.”  FED. R. APP. P. 35(e); see also D.C. Cir. 

Handbook of Practice and Internal Procedures 58 (2016) (“the rules do not provide 

for a response to a petition for rehearing en banc, except by request of the Court”).  

The Court never directed FSN to file a response.  FSN filed one anyway; and it did 

not seek the Court’s permission to make this unauthorized filing until one week 

later, when it moved for leave to file the response. 

 Essentially, FSN’s “response” is an untimely petition for rehearing.  FSN 

argues that the Court should grant rehearing on the basis of issues that were not 

presented in any of the rehearing petitions.  See FSN Resp. 2-6, 8-10, 14-15.  FSN 

claims that “it simply wants to ensure its unique statutory arguments are 

considered by the Court” if rehearing en banc is granted.  Mot. 8.  But if FSN 

USCA Case #15-1063      Document #1641819            Filed: 10/19/2016      Page 2 of 10



3 
 

wanted to present its “unique statutory arguments” to the en banc Court, it should 

have filed a timely rehearing petition.  It chose not to do so.  See Mot. 6.     

FSN has offered no good reason why it should be permitted to file its 

proffered response to the rehearing petitions.  The Court should reject FSN’s 

attempt to use a purported “response” to other parties’ rehearing petitions—a 

response that the Court never authorized—as a vehicle for filing its own belated 

petition for rehearing of this case, more than two months after the filing deadline 

for rehearing petitions. 
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For the foregoing reasons, the Court should deny FSN’s motion for leave to 

file a response to the petitions for rehearing en banc.   

      Respectfully submitted, 
 
 

Sonia K. Pfaffenroth    Howard J. Symons 
Deputy Assistant Attorney General  General Counsel 

 
 

Kristen C. Limarzi     David M. Gossett 
Robert J. Wiggers     Deputy General Counsel 
Nickolai G. Levin 
Attorneys 

      Jacob M. Lewis 
United States Department   Associate General Counsel 
   of Justice 
Washington, D.C.  20530 

      /s/James M. Carr 
 
      James M. Carr 
      Matthew J. Dunne 
      Scott M. Noveck 
 
      Federal Communications Commission 
      Washington, D.C.  20554 
      (202) 418-1740 

 
October 19, 2016   
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UNITED STATES COURT OF APPEALS FOR THE  
DISTRICT OF COLUMBIA CIRCUIT 

 
 
UNITED STATES TELECOM ASSOCIATION, ET AL. 
                                                      Petitioners, 
 
                 V. 
 
FEDERAL COMMUNICATIONS COMMISSION, 
AND UNITED STATES OF AMERICA, 
                                                      Respondents. 

No. 15-1063 (and 
Consolidated cases) 

 
CERTIFICATE OF SERVICE 

 
I, James M. Carr, hereby certify that on October 19, 2016, I 

electronically filed the foregoing Opposition of Respondents to Full Service 
Network’s Motion for Leave to File Response to Petitions for Rehearing En 
Banc with the Clerk of the Court for the United States Court of Appeals for 
the District of Columbia Circuit by using the CM/ECF system.  Participants 
in the case who are registered CM/ECF users will be served by the CM/ECF 
system. 
 
Michael K. Kellogg 
Scott H. Angstreich 
KELLOGG, HUBER, HANSEN, TODD, 
EVANS & FIGEL, PLLC 
1615 M Street, NW 
Sumner Square, Suite 400 
Washington, DC 20036 
Counsel for: USTA 
 
Kathleen M. Sullivan 
Quinn, Emanuel, Urquhart 
   & Sullivan, LLP 
51 Madison Avenue, 22nd Floor 
New York, New York 10010 
Counsel for: USTA  
 
 
 

Robert J. Wiggers 
Kristen C. Limarzi 
Nickolai G. Levin 
U.S. DEPARTMENT OF JUSTICE 
950 Pennsylvania Avenue, NW 
Room 3224 
Washington, DC 20530 
Counsel for: USA 
 
Rick C. Chessen 
Neal M. Goldberg 
Michael S. Schooler 
25 Massachusetts Ave., NW 
Suite 100 
Washington, D.C. 20026 
Counsel for: NCTA 
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Andrew G. McBride 
Brett A. Shumate 
Eve Klindera Reed 
Wiley Rein LLP 
1776 K Street, NW 
Washington, D.C. 20006 
Counsel for: Alamo Broadband  
 
Peter D. Keisler 
James P. Young 
C. Frederick Beckner III 
SIDLEY AUSTIN LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Counsel for: AT&T Inc. 
 
Jeffrey A. Lamken 
MOLOLAMKEN LLP 
The Watergate 
Suite 660 
600 New Hampshire Ave., N.W. 
Washington, D.C. 20037 
Counsel for: American Cable  
 
David C. Bergmann 
3293 Noreen Drive 
Columbus, OH 43221 
Counsel for: NASUCA 
 
Charles A. Acquard 
NASUCA 
8380 Colesville Road 
Suite 101 
Silver Spring, MD 20910 
Counsel for: NASUCA  
 
 
 
 

 
 
Miguel A. Estrada 
Theodore B. Olson 
Jonathan C. Bond 
GIBSON DUNN & CRUTCHER 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Counsel for: NCTA  
 
Matthew A. Brill 
Matthew T. Murchison 
Jonathan Y. Ellis 
Latham & Watkins LLP 
555 Eleventh Street, N.W. 
Suite 1000 
Washington, D.C. 20004 
Counsel for: NCTA  
 
Wayne Watts 
David L. Lawson 
David R. McAtee II 
Lori A. Fink 
Gary L. Phillips 
Christopher M. Heimann 
AT&T Services, Inc. 
1120 20th Street, N.W. 
Suite 1000 
Washington, D.C. 20036 
Counsel for: AT&T Inc. 
 
David H. Solomon 
Russell P. Hanser 
Scott B. Harris 
WILKINSON BARKER KNAUER 
2300 N Street, N.W. 
Suite 700 
Washington, D.C. 20037 
Counsel for: CenturyLink   
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Harold Feld 
PUBLIC KNOWLEDGE 
1818 N Street, N.W. 
Suite 410 
Washington, D.C. 20036 
Counsel for: Public Knowledge 

 
Stephen E. Coran 
Dennis P. Corbett 
LERMAN SENTER PLLC 
2000 K Street, N.W. 
Suite 600 
Washington, D.C. 20006 
Counsel for: Wireless Internet 
Service Providers Association 

Richard E. Wiley 
Bennett L. Ross 
Bret A. Shumate 
Wiley Rein LLP 
1776 K Street, NW 
Washington, DC 20006 
Counsel for: Daniel Berninger  
 
Marvin Ammori 
AMMORI GROUP 
1718 M Street, N.W. 
Suite 1990 
Washington, D.C. 20036 
Counsel for: Tumblr, et al.  
 
Pantelis Michalopoulos 
Stephanie A. Roy 
Andrew W. Guhr 
Markham C. Erickson 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Counsel for: DISH, et al. 
 
Robert M. Cooper 
James P. Denvir III 
Scott E. Gant 
Hamish P.M. Hume 
Hershel A. Wancjer 
BOIES, SCHILLER & FLEXNER LLP 
5301 Wisconsin Ave., N.W. 
Washington, D.C. 20015 

 
Seth D. Greenstein 
Robert S. Schwartz 
CONSTANTINE CANNON LLP 
1001 Pennsylvania Ave., N.W. 
Suite 1300N 
Washington, D.C. 20004 
Counsel for: Etsy, Inc., et al.  
 
James B. Ramsay 
General Counsel 
NARUC 
1101 Vermont Ave., N.W. 
Suite 200 
Washington, D.C. 20005  
Counsel for: NARUC 
 
Genevieve Morelli, Esq. 
ITTA 
1101 Vermont Ave., N.W. 
Suite 501 
Washington, D.C. 20005 
Counsel for: ITTA  
 
Sarah J. Morris 
Kevin S. Bankston 
OPEN TECHNOLOGY INSTITUTE 
1899 L Street, N.W., Suite 400 
Washington, D.C. 20036 
Counsel for: New America’s Open 
   Technology Institute  
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Counsel for: Cogent Comm.  
Matthew F. Wood 
FREE PRESS 
1025 Connecticut Ave., N.W. 
Suite 1110 
Washington, D.C. 20036 
Counsel for: Free Press  
 
Russell M. Blau 
Joshua M. Bobeck 
MORGAN, LEWIS & BOCKIUS 
2020 K Street, N.W. 
Washington, D.C. 20016 
Counsel for: Vonage Holdings  
 
Colleen Boothby 
Patrick J. Whittle 
LEVINE, BLASZAK, BLOCK 
  & BOOTHBY 
2001 L Street, N.W. 
Suite 900 
Washington, D.C. 20036 
Counsel for: Ad Hoc Telecom. 
 
Michael A. Cheah 
VIMEO LLC 
555 West 18th Street 
New York, NY 10011 
Counsel for: Vimeo 
 
C. Boyden Gray 
Adam J. White 
Adam R.F. Gustafson 
BOYDEN GRAY & ASSOC, PLLC 
1627 I Street, N.W. 
Suite 950 
Washington, D.C. 20006 
Counsel for: Internet Intervenors 
 
 
 

 
Erick Stallman 
General Counsel 
CENTER FOR DEMOCRACY & 
   TECHNOLOGY 
1634 I Street, N.W., Suite 1100 
Washington, D.C. 20006 
Counsel for: Center for Democracy 
   & Technology  
 
Christopher J. Wright 
Scott B. Harris 
H. Henry Shi 
HARRIS, WILTSHIRE & GRANNIS 
1919 M Street, N.W. 
Eight Floor 
Washington, D.C. 20036 
Counsel for: Akamai Technologies  
 
Andrew Jay Schwartzman 
GEORGETOWN UNIVERSITY LAW 

CENTER 
600 New Jersey Avenue, N.W. 
Washington, D.C. 20001 
Counsel for: ColorOfChange.org 
 
Helgi C. Walker, Esq. 
Kellam M. Conover 
Michael R. Huston 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Counsel for: CTIA 
 
Bradley A. Benbrook 
BENBROOK LAW GROUP 
400 Capitol Mall 
Suite 1610 
Sacremento, CA 95814 
Counsel for: Internet Intervenors 
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Deepak Gupta 
GUPTA WESSLER PLLC 
1735 20th Street, NW 
Washington, DC 20009 
Counsel for:  ColorofChange.org 
 
 
 
Cory L. Andrews 
Richard A. Samp 
WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Avenue, NW 
Washington, DC 20036 
Counsel for:  Harold Furchgott-
Roth 
 
 
Hans F. Bader 
Sam Kazman 
COMPETITIVE ENTERPRISE 

INSTITUTE  
1310 L Street, NW 
7th Floor 
Washington, DC 20005 
Counsel for:  Competitive 
Enterprise Institute  
 
 
Krista L. Cox 
ASSOCIATION OF RESEARCH 

LIBRARIES 
21 Dupont Circle, NW 
Suite 800 
Washington, DC 20036 
Counsel for:  American Library 
Association 
 

 
Kevin K. Russell 
GOLDSTEIN & RUSSELL, PC 
7475 Wisconsin Avenue 
Suite 850  
Bethesda, MD 20814 
Counsel for:  Free Press 
 
 
Eric G. Null 
NEW AMERICA’S OPEN 

TECHNOLOGY INSTITUTE 
740 15th Street, NW 
#900 
Washington, DC 20005 
Counsel for:  Consumers Union 
 
 
Russell D. Lukas 
LUKAS, NACE, GUTIERREZ & SACHS, 
LLP 
8300 Greensboro Drive 
Suite 1200 
McLean, VA 22102 
Counsel for:  Competitive 
Enterprise Institute 
 
 
 
John P. Elwood 
VINSON & ELKINS LLP 
2200 Pennsylvania Avenue, NW 
Suite 500 West 
Washington, DC 20037 
Counsel for:  Business Roundtable 
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David A. Balto 
1325 G Street, NW 
Suite 500 
Washington, DC 20005 
Counsel for:  Richard Bennett 

William S. Consovoy 
John M. Connolly 
Thomas R. McCarthy 
CONSOVOY MCCARTHY PLLC 
3033 Wilson Boulevard 
Suite 700 
Arlington, VA 22201 
Counsel for:  Center for Boundless 
Innovation in Technology  

 
 
Raymond B. Sperry 
TechFreedom 
110 Maryland Avenue, NE 
Suite 409 
Washington, DC 20002 
Counsel for:  Center for Boundless 
Innovation in Technology  

 
 
Corynne M. Mcsherry 
ELECTRONIC FRONTIER 

FOUNDATION 
815 Eddy Street 
San Francisco, CA 94109 
Counsel for:  Electronic Frontier 
Foundation  

 
 
Lee Rowland 
AMERICAN CIVIL LIBERTIES UNION 
125 Broad Street 
18th Floor 
New York, NY 10004 
Counsel for:  ACLU 

 
 
Henry Goldberg 
Alexandra Sternburg 
GOLDBERG, GODLES, WIENER & 

WRIGHT 
1229 19th Street, NW 
Washington, DC 20036 
Counsel for:  Computer & 
Communications Industry 
Association 

  
 
 
 
 
/s/ James M. Carr 
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