[image: image1.png]


Federal Communications Commission
Washington, D.C. 20554
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DA 16-349









Released:  April 4, 2016

International Communications Network, Inc.

160 Thorn Street

Suite 200

San Diego, California 92103







Re:
Class A License Conversion Application

KSDY-LD, San Diego, California

Facility ID No. 56830


File No. BLDTA-20140725ABQ

Dear Licensee:

This is in regard to the Petition for Reconsideration (Petition) filed by International Communications Network, Inc. (ICN) on November 7, 2014, seeking reconsideration of the Video Division’s (Division) decision dismissing the above captioned application to convert low power television (LPTV) station KSDY-LD (Station or KSDY-LD), San Diego, California to Class A status.  ICN requests that the application to convert KSDY-LD to Class A status be reinstated and granted.  For the reasons set forth below we deny ICN’s Petition.   

Background.  The Community Broadcasters Protection Act of 1999 (CBPA) provided certain qualifying LPTV licensees an opportunity to convert their secondary status to the new Class A primary status, provided that they satisfied certain statutorily established criteria.
  Under the CBPA, licensees intending to seek Class A designation were required to file with the Commission a “certification of eligibility based on the qualification requirements [of the Act]” within 60 days following the date of enactment of the CBPA (i.e., no later than January 28, 2000).
  An LPTV licensee submitting a certification of eligibility could qualify for Class A status if, during the 90-day period ending November 28, 1999, its station: (1) broadcast a minimum of 18 hours per day; (2) broadcast an average of at least three hours per week of programming produced within the market area served by the station or by a group of commonly controlled low power television stations; and (3) was in compliance with the Commission’s requirements for LPTV stations.
  

Alternatively, under subsection 336(f)(2)(B) of the CBPA, an LPTV station was eligible for Class A status if “[t]he Commission determine[d] that the public interest, convenience, and necessity would be served by treating the station as a qualifying low-power television station.”   In the order implementing the CBPA, however, the Commission stated that “[w]e will allow deviation from the strict statutory eligibility criteria [of 336(f)(2)(A)] only where such deviations are insignificant or when we determine that there are compelling circumstances” that warrant deviation.
  The Commission’s form entitled “Statement of Eligibility for Class A Low Power Television Station Status” required certifications that the station met the three specific eligibility requirements set forth in subsection 336(f)(2)(A), and it further required that an exhibit or explanation be provided should an LPTV station fail to meet the statutory requirements enumerated in that section yet seek eligibility pursuant to subsection 336(f)(2)(B).  

Commission records indicate that the former licensee of the Station, TV-61 San Diego, Inc. (TV-61), filed a timely statement of eligibility for the Station.
  In its statement of eligibility TV-61 did not certify compliance with any of the statutory eligibility requirements of subsection 336(f)(2)(A), but rather requested that the Commission treat the station as a qualified LPTV station eligible for Class A status under subsection 336(f)(2)(B) because of the nature of its program service.  The Mass Media Bureau found that the Station was not eligible for Class A status under the alternative standard and accordingly dismissed the statement of eligibility.
  TV-61 did not file a petition for reconsideration of the dismissal, and that action has been final for over 15 years.  

On July 25, 2014, ICN filed an application to convert KSDY-LD to Class A status (Application).
  In its Application, ICN acknowledged that TV-61’s statement of eligibility was dismissed in 2000; however, it asserted that “unusual and unique circumstances” warranted extension of Class A status to the Station.
  ICN argued that as an eligible low power station KSDY-LD should be conferred Class A status as the result of its move to an in-core channel assignment in 2011 and the Station’s “time consuming efforts” to locate a suitable in-core channel.
    ICN certified in the Application that the Station had been operating in compliance with the Class A statutory requirements and that it is minority owned and meets the needs of audiences not adequately served by other stations, in particular by providing Spanish-language programming.
  

In a letter decision dated October 8, 2014, the Division dismissed the Application.
  The Division found that ICN failed to present compelling or extraordinary circumstances that justified extending Class A eligibility, especially 15 years after passage of the CBPA, where a certification of eligibility for the station had never been granted, and where the licensee of the station during the relevant statutory time period did not appeal its dismissal.
  

In its Petition, ICN alleges that the Division's action was contrary to the CBPA and that the Division’s failure to consider the unique facts and circumstances of the case exceeded agency authority and constituted prejudicial error.
  As an initial matter, ICN argues that the 2000 Public Notice in which the Mass Media Bureau dismissed a number of statements of eligibility including the Station’s was not the sort of agency action that provided the Station a means to challenge the dismissal.
  ICN asserts that all that was required by the CBPA was the “filing” of a statement of eligibility, not “acceptance” of that filing by the Commission.  ICN also contends that the CBPA includes a “savings clause” that permits the Commission to extend Class A status if doing so would be in the public interest, convenience, and necessity.
 ICN again points to its minority ownership, diverse programming, and prolonged effort to move in-core, facts that according to ICN the Division did not consider in its decision.
  ICN goes on to argue that the Division failed properly to apply the CBPA and to consider KSDY-LD’s prior status as an out-of-core facility.   In particular, ICN contends that it was precluded from even asking for Class A status until it moved off its out-of-core channel, which did not occur until 2011.
  

Discussion.  Contrary to ICN’s assertion, the Public Notice dismissing the Station’s statement of eligibility was an official action containing specific legal findings.
  The staff routinely receives petitions for reconsideration of actions taken via public notice, including denials of applications by staff action.   The proper course of action for TV-61 to have taken, especially since out-of-core stations were required to file statements of eligibility,
 was to file a petition for reconsideration. 
  TV-61, however, chose not to seek review. 
  As ICN is aware, the Bureau is without authority to waive the statutory 30-day period for filing petitions for reconsideration specified in Section 405(a) of the Communications Act, except where “extraordinary circumstances indicate that justice would thus be served,” a showing not even attempted here.
  At this point the staff, consistent with the CBPA, has already determined that the public interest would not be served by extending Class A status to KSDY-LD, and we will not revisit this determination via a license conversion application filed 14 years after finality.  The Commission set forth clearly the specific process that was required to be followed in order to be Class A eligible under the CBPA.

We further find that the Division’s interpretation of the CBPA is consistent with both Commission precedent and a plain reading of the statute.  As determined by the Commission in the Class A R&O, “the [CBPA] was designed to permit a one-time conversion of a single pool of LPTV applications that met specific criteria before the statute was enacted.”
  The Commission rejected arguments by commenters that the statute permitted the it to extend the definition of “qualifying low-power station” beyond the 90 days preceding November 29, 1999, finding that “the intent of Congress in enacting the CBPA was to establish the rights of a very specific, already-existing group.”
  ICN contends that “the out-of-core nature of the station's operation at the time of the window automatically precluded eligibility.”
  This is an incorrect reading of the CBPA.  While the CBPA expressly prohibits the granting of a Class A license to a qualified out-of-core LPTV station until it moves in-core,
 it does not excuse or toll the statutory eligibility criteria until a station moves in-core.  Therefore, KSDY-LD’s timing for moving in-core is irrelevant for purposes of determining whether it met the statutory eligibility criteria in the 90 days preceding enactment of the CBPA. 

There is no dispute that the Station’s statement of eligibility was dismissed by the Commission because, by TV-61’s own admission, the Station did not meet any of the three eligibility criteria established by the CBPA.  Whether after ICN acquired KSDY-LD in 2004 it voluntarily complied with the other operational requirements of Class A stations has no bearing on whether the station, in the 90 days prior to November 28, 1999, met the criteria established by the CBPA in order to be eligible for Class A status.  By operation of the CBPA, as the Commission has interpreted that statute, it could not have met the eligibility criteria by events happening after November 28, 1999.
While the CBPA gives the Commission the discretion to certify eligibility if “the Commission determines that the public interest, convenience, and necessity would be served,”
 ICN fails to recognize that such a determination is wholly within the discretion of the Commission.  In the Class A R&O, the Commission determined that it would “not accept applications from LPTV stations that did not meet the statutory criteria and that did not file a certification of eligibility by the statutory deadline, absent compelling circumstances.”
  The Commission went on to state that it would allow deviation from the specific statutory requirements only “where such deviations are insignificant” or where “there are compelling circumstances, and that in light of those compelling circumstances, equity mandates such a deviation.”
  In fact, the Commission specifically declined to establish a different set of criteria for foreign language stations that do not meet the local programming criteria, recognizing that “Congress' intent was to preserve the small class of existing LPTV stations that were providing local programming.”
  While we commend ICN’s diligent efforts to find an in-core channel
 and to serve the local community through its foreign language programming,
 we affirm the Division’s decision that ICN has not presented evidence of compelling or extraordinary circumstances that would justify extending Class A eligibility, especially over 15 years after the statement of eligibility for the station was dismissed without a timely appeal by the former licensee.  

For these reasons, the Petition for Reconsideration filed by International Communications Network, Inc. to convert low power television station KSDY-LD, San Diego, California, to Class A status IS HEREBY DENIED.









Sincerely,









William T. Lake









Chief, Media Bureau 

cc:  

Peter Tannewald, Esq.

Davina Sashkin, Esq.
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