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I. ·INTRODUCTION 

l. Less than two weeks ago, in our Advanced Q-der,.lL the Commission reclaimed 
for the public 51 channels at two orbital locations that had been assigned to Advanced 
Communications Corporation ("ACC") for use in the Direct Broadcast Satellite ("DBS") 
service. With this Notice of Proposed Rulemaking ("NPRM'), we begin the process of 
devising and implementing a method for reassigning those channels on an expedited schedule. 

2. As a result of our Advanced Order, we address for the first time reassigning 
DBS orbital/channel resources that have been returned to the public. In our 1989 Continental 
decision, we stated that existing DBS permittees would have first right to reassigned DBS 
channels and associated orbital locations in the event that such channels reverted to the public 
due to cancellation ·or surrender of a DBS construction permit.2l In this NPRM, we reach the 
tentative conclusion, based on developments in the six years since Continental was decided. 
that such a reassignment method no longer serves the public interest. 

3. Accordingly, this NPRM proposes new rules for reassigning DBS resources. 
We note that DBS resources are unique among satellite services in that spectrum at particular 
orbital locations has been allocated to the United States by international treaty.Ji'. We 
tentatively conclude that the Commission can and should use competitive bidding when we 
have received mutually exclusive applications for reassignment of DBS orbital/channel 
resources. Specifically, we propose to auction two large blocks of channels that are now 
available due to cancellation of ACCs DBS construction permit. We seek comment on both 
the proposed use of auctions in this service and the proposed auction rules. · 

l Advanced Communications Corp., FCC 95-428 (adopted Oct. 16. 1995X"Advanced Order"). 

Continental Satemte Corp., 4 FCC Red 6292, 6299 (1989), partial recon. denied. 5 FCC Red 7421 (1990). 

~ ~ 18. infra. 
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4. In this NPRM, we also propose new DBS service rules. In particular. we 
propose rules that would: (I) impose perf onnance criteria intended to ensure that these 
resources are utilized in a timely manner: (2) guard against potential anticompetitive conduct 
by DBS providers: and (3) ensure timely DBS service to Alaska and Hav.·aii. We also request 
comment on our existing policy governing the extent to which DBS resources may be put to 
altemative uses. \\'e introduce these rules in order to usher .in a ne\v era of DBS service to 
the public. in \\hich DBS orbitakhannel assignments are S\\·ifi:ly utilized and the public rears 
the ti..tll benefit of DBS spectrum resources. In addition. the proposed service rules bener 
define the DBS assets that we propose to open for competitive bidding. We seek comment 
on these proposed service rules as well. · 

II. BACKGROUND 

5. In 1982. we eranted the first authorizations for DBS service - satellite svstems 
that ,,·ould deliver video pr~gramming "direct to home" via backyard receiving dishes.±: 
Pursuant to the Region 2 Plan adopted at the 1983 Regional Administrative Radio Conference 
("RARC-83"). the United States has been allocated eight orbital positions from which to 
transmit satellite siQilals for DBS service. lbirtv-two channels are available for use at each - . 
orbital location. With digital compression. each such "channel" can currently provide for the 
simultaneous carriage of five to seven video programming services, and technological 
advances can be expected to allow capacity for up to 20 programs per c!lannel by the year 
2000.~ ·. 

6. ACC was among the early pennittees in the DBS service. receiving its 
conditional construction pennit in 1984.fi By April 1991, the Commission had assigned to 
ACC a total of 27 DBS channels at the 110° orbital locatiori and 24 DBS channels at the 
148° orbital location. IL 

7. In 1989, during the last round of DBS applications, requests for orbital/channel 
resources - including ACC's request - exceeded the available supply. At that time. the two 
options available for resolving mutually-exclusive applications - lotteries and comparative 

Direct Broadcast Satellite Seryjce, 90 F.C.C.2d 676 ( 1982). DBS is a radiocommunication service in which 
signals from earth are retransmitted by high power. geostationary satellites for direct reception by small. 
relatively inexpensive earth terminals. 

~ .Vumber of Television Programs From One Transponder in the Appendices 30 cmd 30A Plans. 
Document 10-1 IS/108-E. IlU Radiocommunications Study Group 10/l IS (dated Sept. 12. 1995). 

Satellite Syndicated Svstems. ~. 99 F.C.C.2d 1369. 1387 (1984). 

~ Advanced Qcrkr at ~ 8. ACC never received an orbital assignment for its remaining three westem 
channels. Id. at n. 17. 
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hearings - involved complex processmg procedures and significant regulatory delay.&'. We 
resolved the issue in our 1989 order in Continental by granting each application only to the 
e:\.tent that it was possible to a\vard an ~ual number of channel reservations to each 
applicant.:!... In that order. we also stated that. 

in the e\·em the permit of any of these applicants. or of any of 
the ~urrent pem1inees. is surrendered or canceled. the remaining 
penninees from this group will ha,·e the first right to additional 
allocations. apportioned equally. up to the number requested in 
their applications.ill. 

At that time. we detennined that such a reassignment scheme would result in the most prompt 
disposition of the then-pending applications. and therefore \Vould be preferable to any then
available comparative procedure . .!l'. In over six years since that decision. we have not had 
occasion to reassign any surrendered or cancelled DBS channels. 

8. In our recent Advanced ~' we held that ACC had failed to meet its 
obligation to proceed with due diligence toward construction and operation of its DBS system. 
and accordingly cancelled its construction pennit.l2l As a result, the public has reclaimed 51 
DBS channels at t\vo orbital locations that are available for reassignment.11'. We must now 
detennine whether to implement for the first time the reassignment methodology we identified 
six years ago in Continental, or whether the public interest would be better served by 
allowing the market to reassign reclaimed DBS resources through ·the recently authorized 
process of competitive bidding. 

l Continental, 4 FCC Red at 6293. 

2.: We reserved eight paired channels (the total number requested) for USSB and eleven paired channels 
each for AC,C, Continental, Echostar, Directsat. DBSC, Tempo Satellite, and Hughes/DIRECTV. Id. at 
6300-01 and 6304 n.43. These channel reservations were S paired channels fewer than had been 
requested by ACC, Echostar, Directsat. Tempo Satellite, DBSC. and DIRECTV, respectively, and S 
paired and 8 full-CONUS channels fewer than had been requested by Continental. Id. at 6295-97 . 

.IQ: Continental. 4 FCC Red at 6299. 

ll. Id. 

i:. Advanced~ at~~ :?5-48. 

!..:.. As discussed infra. there is also a single channel at the 110° orbital location that has never been 
assigned to any permittee. ~ Continental, 4 FCC Red at 6304 n.41 ( 6 channels left unassigned since 
insufficient to distribute among seven applicants). We intend to add this channel to the 27 reclaimed 
from ACC to create a block of 28 so that all of the channels at this location will be assigned and 
available for productive use as soon as possible. 
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ill. ME1HOOOLOGY FOR REASSIGNING DBS RESOURCES 

9. At the time \Ve decided Continental, lotteries and comparative hearings were 
the only options for making orbital/channel assignments where there were mutually exclusiYe 
applications . .1.:!.. \foreo\'er. at that time. no DBS satellite had yet been built. much kss 
launched or pur into operation. Thus. in 1989. the Conunission had only a limited mnge of 
nptions and no l)permional history upon \\·hich to base public interest determinations i.lS to the 
tiiture of DBS sen·ice. 

l 0. Circumstances have changed in siimificant wavs since 1989. In the six \'ears 
that ha,·e passed. DBS service is available from t\vo permittees (DIRECTV. and USSB) 
operating from a single orbital location. The systems operating from that location have 
proven the teasibility of digital compression and provision of full-CONUS service . .Lt Two 
other perminees (EchoStar and Directsat). now jointly held. lli should soon begin full-CONUS 
service from another orbital location. Not all permittees have made similar progress. 
hO\vever. ACC made little progress toward building its system. and accordingly lost its 
permit. We also note that no permittee has begun actual construction of a satellite for use in 
its western orbital position.m Progress has been measured as permittees have awaited 
technological developments and negotiated for mergers, buyouts, and joint operations in an 
effort to aggregate sufficient channels to ensure a viable and competitive system. 

11. The history of the DBS service, especially in the six years since Continental 
was decided. has led us to the tentative conclusion that the method for reassigning reclaimed 
channels that we set forth in that order no longer serves the public interest, and that a new 
methodology should be adopted We are currently of the view that the Continental 
reassignment scheme should be abandoned, and that reclaimed DBS channels (and associated 
orbital locations) should be subject to a new window for applications for DBS authorizations. 
1bis window would be open to new entrants and current pennittees alike, and we propose to 
decide mutually exclusive applications by auction. 

12. Were we to reassign the DBS channels reclaimed in the Advanced~ using 
the methodology outlined in Continental, we would divide 51 channels at two orbital locations 
- divided into 24 east/west pairs with three eastern channels remaining - among six 
permittees. It is our belief that this would result in too few channels divided among six 

!.:!.. Contjnenral, 4 FCC Red at 6293. 

Signals from DBS satellites that cover the entire continental United States are referred to as "full-CONUS" 
signals: those that cover less of the continental United States are reterred to as "half-CONUS" signals. 

~ Directsat (Qo2., I 0 FCC Red 88 ( 1995). 

~~.Semi-Annual Reports filed by Continental (June 19, 1995). DBSC (July 13. 1995). Directsat 
·(June 20. 1995). Dominion (February 26. 1995). EchoStar (June 20, 1995). Tempo Satellite (May 22. 

1995), and USSB (April 25. 1994). 
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pennittees to provide sufficient capacity to operate a viable system by any single pennittee at 
either location and thus would not. facilitate service to the public as we had hoped. For 
example. one existing DBS pennittee. :rempo Satellite. has indicated that even the 11 paired 
channels it has been assigned at the 119° orbital' location "are not sufficient for a competitive 
sYstem."lli. EchoStar has combined \Yith Directsat to control a total of 21 channels at each of 
t~rn nrbital locmions. And. although USSB has been able to operate a system using fiye 
channds. it has done so by striking a deal with a single penninee (DIRECTV) that held the 
remaining 27 channels at the same orbital location. In order to realize the same b<:netits from 
launching a service utilizing all available channels at the 110° or 148° orbital locations. each 
penninee would either have to come to an agreement with all five of the other perrninees or 
agree to sell its channels to another perrninee. 

13. The history of the DBS service to date demonstrates that our policy of 
assigning a relatively small number of channels to each pennittee is outmoded. The first 
DBS systems \Vere conceived as systems employing fewer than ten channels. and \Vere 
authorized as such. 191 Changes in technology and in the DBS industry have created an 
environment in which smaller systems are not independently viable. Consequently. we have 
seen penninees negotiating to achieve joint operations or to acquire and aggregate additional 
channels. This process can be a time-consuming and not always successful choice.~ which 
is further complicated by the time required for Commission consideration of such 
transactions.lli As a result. only one DBS orbital position is c~ntly in use even though the 
service has been authorized for over a decade. 

14. In the Advanced~, we identified three important policy goals for the DBS 
service: ( 1) efficient use of a valuable public spectrum resource (DBS channels); (2) 
promotion of DBS as a competitor to cable television systems; and (3) prompt delivery of 
DBS service to the public.22L In considering how best to award DBS channels, we add to this. 
list two public interest factors identified by Congress when it gave the Commission authority 
to auction licenses: "recovery for the public of a portion of the value of the public spectrum 

~letter from Richard E. Wiley to Hon. Reed E. Hundt at 2 (dated August 15. 1995). 

~ CBS. Inc., 92 F.C.C.2d 64 ( 1982XDBS applicants requesting permits for systems using from three to 
ten channels). 

For example. EchoStar negotiated for over three years before finally abandoning its efforts to merge with 
ACC or acquire its channels. ~Advanced Qnkr at~ 43. 

TI1e Commission must approve any assignment or transfer of control before such a transaction can be 
consummated. ~ 47 U.S.C. § 3 lO(d). 

~ Advanced Order at ~ 67. 
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resource made available for commercial use and avoidance of unjust enrichment throue:h the 
methods employed to award uses of that resource. n2JL ... 

15. The reassignment policy ·set forth in Continental does not serve our goals. The 
Clmtjm;ntal reassignment policy would require us to make piecemeal assignments of the 
redaimed di:.umels. and thus could delay service to the public while the parties anempted to 
rt:aggn:gate the channels into a viable and competith·e block. Such delay would diminish th.: 
number of DBS operators available to compete with cable and would squander the ,·aluable 
DBS spectrum. In addition. these perminees would not be required to. compensate the public 
for the valuable and much sought after public DBS resources they received. 

16. By contrast. auction procedures are designed to assign scarce resources to those 
who value them most highly and can make the most efficient use of them. Moreover. if we 
were to auction these t\.vo blocks of channels on Januarv 18. 1996, each auction \\inner would 
be able to obtain its construction permit more rapidly and proceed immediately tO\vard 
construction and operation of its system without having to negotiate with other permittees. 
aggregate sufficient channel capacity, or engage in several rounds of administrative 
processing. Expedition of service to the public would be further enhanced \vhen coupled with 
proposed due diligence requirements.~ 

17. The Commission's view of what is in the public interest may change, either 
"'ith or without a change in circumstances. When such a change ii1 view results in a change 
in policy. the Commission "must supply a reasoned analysis indicating that prior policies and 
standards are being deliberately changed, not casually ignored."~ We believe that the reasons 
discussed in this section provide a sound basis for the deliberate change in policy we are 
contemplating. we· request comment on this overall conclusion, and on the bases for it 
discussed in this section. 

IV. NATIJRE OF DBS SERVICE 

18. In order to place our discussion in this NPRM into proper context, it is helpful 
to describe the nature of DBS service itself. Under the International Telecommlll'rication 
Union ("I1U") Region 2 Plan for the Broadcast Satellite Service ("BSS Plan"), adopted at 
RARC-83, the United States has been allocated 32 channels (covering spectrum from 12.2 to 

~ .p u.s.c. * 3090)(3)(C). 

~ '[ 27. infra. 

Greater Boston Television Corp. v. FCC, 444 F.2d 841. 852 (D.C. Cir. 1970). cert. denied. 403 U.S. 923 
( 1971). 
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12.7 GHz) at each of eight orbital locations from which to provide domestic DBS service.:!i 
This method of s~trum allocation at identified orbital locations is virtually unique in the 
satellite ser'\'ices . ..z: A separate nu t~der-link plan assigns frequencies for transmitting radio 
signals from BSS earth station facilities to BSS satellites in the 17.3-17.8 GHz band.:& 

19. TI1e SSS Plan specifies technical parameters for each orbital location. 
HO\\-~\·er. DBS systems operating from the orbital locations allocated to the United States 
may operate in a manner that does not adhere strictly to the technical parameters of the 
lWerall BSS Plan by requesting a modification to include their non-standard broadcast satellite 
systems. For example. the existing DBS operations of DIREClV and USSB vary from the 
SSS Plan to the e:-.1ent that they transmit signals on a full-CONUS rather than half-CO~.;"CS 
basis. employ digital rather than FM modulation. and operate at lower power and with smaller 
receiving dishes than are specified in the BSS Plan. Any such deviations from the BSS Plan. 
however. are undertaken at the operator's risk until the BSS Plan is formally modified and the 
modifications are notified to the nu. Thus. non-standard systems must not cause harmful 
interference to systems that comply \Vith the BSS Plan, and operate subject to any 
interference caused by standard systems.~ 

20. The BSS Plan may be modified to incorporate the specifications of a non-
standard system by submitting such system to the ITU under its modification procedure. The 
ITU \\-ill approve the modification if the non-standard system meets the requirements of 
Annex 1 of Appendix 30 and Annex 1 of Appendix 30A or can be successfully coordinated 
"With other services and affected domestic and foreign systems in the BSS Plan . .m'. Once 

Region 2 encompasses North and South America The BSS Plan is contained in Appendix 30 (ORB 85) 
of the I1U Radio Regulations. It assigns DBS orbital positions and channels to nations in Regions l 
(Europe. Russia. and Africa), 2. and 3 (Asia. Australia. the Pacific) and establishes international DBS 
interference protection parameters. A copy of the Radio Regulations is available for review in the 
International Bureau Public Reference Room. 2000 M Street, N. W .. Room 100. Washington. D.C. 
Copies may also be obtained from the ITU. Radiocommunication Bureau. at Place des Nations. 1211 
Geneva 20, Switzerland (tel. 4 l-22-730-30-5009). 

The ITIJ Radio Regulations, Appendix 30B (Orb-88), contain a plan for the fixed-satellite service 
("FSS"), in which each administration is allocated FSS spectrum and a single orbital location for its use. 
Orbital locations for all other satellite services. including all but that single FSS location, are not 
allocated to specific administrations, but rather are available upon application to the ITIJ. Thus. for all 
practical purposes. DBS is the only service in which all orbitaVchannel resources have been allocated to 
the United States by international agreement. · 

ITU Radio Regulations. Appendix 30A (Orb-88). 

~- ~· Hu~hes Communications Galax\.~. 8 FCC Red 8116. 8117 n.9 (1993X"Pursuant to 
Appendix 30. the ITU must be provided with technical information regarding the penninees' proposed 
operation. and that body must confirm that such proposed operation has complied with the parameters 
established by RARC-83. as amended.") 

ITU Radio Regulations. Annex l to Appendix 30 (Orb 85); Appendix 30A. Annex l (Orb-88). 
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·-
modified, the BSS Plan would incorporate such a non-standard system and it would receive 
the same protection from interference as any other system in the BSS Plan. 

~I. We point out that seeking modification under the BSS Plan entails some 
measure of risk and of delay for the applicant. Procedures for modif}·ing the BSS Plan can 
he time-consuming: fix example. appro\·al may be delayed if the requested modification 
atfrcts nther sen·ices or foreign BSS assignments. Until the modification is completed. a 
DBS system seeking modification must operate with no guarantee of successti.11 coordination 
and inclusion in the B'SS Plan. 

ii In light of these considerations. \Ve remind pqtential applicants that any DBS 
licenses awarded by auction or other means will authorize operations in accordance \\·ith the 
parameters specified in the BSS Plan (e.g.. FM modulation. one meter receiYe dishes. halt: 
CONUS coverage. and higher po\ver). and will not authorize non-standard operations except 
on a non-interterence basis pending successful modification of the BSS Plan. Moreover. 
future licensees and existing permittees are reminded that until the Region 2 BSS Plan is 
modified to include the technical parameters of such operations. non-standard satellites must 
not cause hannful interference to. and will not receive protection from other assignments that 
are in conformance \vith the BSS Plan.l!L 

V. PROPOSED SERVICE RULES 

23. When the Commission inaugurated the DBS servi~ in 1982, it promulgated a 
total of nine "interim" rules to govern that service.JU At that time, the Commission could not 
have foreseen the technological advances that the service has experienced. nor did it have an 
opportunity to fashion its rules based on experience with the actual operation of the service. 
We believe the time has come to update our "interim" DBS service rules to bring them into 
line with the current state of the service. 

24. International Service Issues. Direct Broadcast Satellite Corporation ("DBSC"), 
a current DBS permittee, has requested authorization to provide international service using 
excess capacity on its DBS satellites.JJL In a September 1995 Notice of Proposed Rulemaking 
regarding the use of U.S.-licensed satellites for the provision of international services 

~. ~. Assi~ment of<6bital Locations tQ..~Stations in the Domestic Fixed-Satellite~- 5 
FCC Red 179, 183 (l990Xdomestic satellite operators expected to resolve potential interference 
problems through good faith efforts at coordination). 

~ lnquic• IntQ..~Development .Qf.Rei:ularoo' Policy in..Re~ard 1Q..~Broadcil5t Satellites fur..~ 
feriod Fo!lowini the 1983 Re~jonal Administrative Bfil!i.Q..Conference, 90 F.C.C.2d 676 ( 1982 )( "00.S 
Interim Service~").~~. 53 R.R.2d 1637 (1983). 

1l1e Commission determined that DBSCs original request to provide international service would be 
treated as a Motion for Declaratory Ruling. .f!.!l2lk.~. Report No. DBS/PN 94-16. Mimeo No. 
44904 (Sept. 27. 1994 ). 
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("Iraosborder/Separate Svstems"). we have proposed to pennit all U.S.-licensed FSS satellite 
operators to provide both domestic. and international services, on a co-primary basis.J:!l We 
also asked whether \Ve should extend this treatment to other.US. satellite services. includine 
DBS. Further. we asked whether. and ·under what conditions. to permit non-U.S.-licensed .. 
space stations to pro,·ide domestic service within the United States.~ We expect to address 
issues related to the authority to provide domestic and international service by U.S. and 
foreign DBS licensees in the conte~1 of that proceeding. In light of the possibility that we 
will permit lJ.S. DBS licensees to provide international service. and our discussion in this 
order of the permissible non-stan_dard uses of DBS channels.& we request comment on 
whether the U.S. has the authority to auction permits \Vhich may include the pro\·ision of 
international service. We emphasize. however. that even if \Ve permit U.S." DBS licensees tn 
provide international service. as a matter of policy. licensees may do so only after 
successfully modifying the BSS Plan to include the proposed international DBS service and 
receiving approval from the foreign country or countries receiving the transmissions.IT 
Should auction procedures for domestic DBS pennits be adopted, prospective bidders should 
take these international factors into consideration when preparing their bids. 

A. Due Dili2ence Milestones 

25. We propose to award new, initial DBS construction permits on a conditional 
basis. subject to cancellation where such permittees do not meet specific milestones for 
construction and operation of DBS systems. A new DBS permittee would become a licensee 
upon successful completion of milestones for construction and operation of a DBS system. as 
set forth below. We tentatively conclude that revised milestones for construction and 
operation \\<ill prevent unnecessary delays in the commencement of construction and operation 
of DBS systems. Such delays are no longer warranted in an era of proven operation and 
rapid growth in the DBS service. We seek comment on the proposals. 

26. Under existing due diligence rules and policies applicable to the DBS service. 
each DBS permittee must submit a contract for satellite construction within one year of grant 
of its authoriz.ation, in the manner and with the accompanying documentation prescribed in 
those rules and policies, Jal and must also complete launch and operation of its system within 

~ Amendment to the Commission's Re~latory Policies Governin~ Domestic Fixed Satellites and 
Separate International Satellite Systems, JO FCC Red 7789, 7793 (1995). 

Id. at 7797. 

~ ' 41 28-32. infra. 

~ ITU Radio Regulations. Chapter VII. Article 30. 2674. 

47 C.F.R. § l00. l9(a): DBS Interim Service Order, 90 F.C.C.2d at 719 (completion of satellite 
construction contract in one year); CBS. Inc., 98 F.C.C.2d. 1056 (l983X no unresolved contingencies in 
satellite construction contract); Tempo Enterprises.~. I FCC Red 20, 21 (l986X"Iempo l"Xessential 
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six years after receipt of its authoriz.ation.J2L The facts underlying our Advanced Order, '"hich 
led us to cancel ACC's DBS penni~ for failure to make sufficient progress toward construction 
and operation of its DBS system ±il! ind!cate that .existing due diligence obligations may not be 
sufficient to ensure consistent and purposeful progress by DBS permittees. For example. after 
more than a decade as a DBS pennittee. including one·four-year e:\.tension of its pennit. . .\CC 
had not begun acnial construction of a single satellite at the time \Ye cancelled its pennit.:!l.. 
Such delays in bringing systems into operation deny the public the benefits of competition 
both \\·ithin the DBS market and among other multichannel video programming distributors 
("~tvPDs") that each additional DBS operator provides. 

27. Accordingly. we propose to amend our due diligence rules tO' add specific 
construction and operational milestones. for those who receive construction pennits after the 
eftective date of this rule. In addition to existing due diligence rules. \Ve propose to require 
that. \vithin four years of grant of authorization. each such DBS pennittee must complete 
construction of the first satellite in its DBS system, and all satellites in a DBS system must be 
in operation within six years of grant of its construction pennit. Given the existing 
requirement that each pennittee contract for satellite construction within one year. and 
assumin2: that the avera2e DBS satellite takes from two to three vears to build :!2'. four vears 
should be more than sufficient for each pennittee subject to the ~le to contract for and 
complete construction of its first satellite. The six-year period for completion of all satellites 
in a pennittee's system matches the six-year term of a DBS construction pennit. These 
milestones will apply to any new construction pennits in the service. including those granted 
by means of competitive bidding and through assignment or tran5fer of existing construction 
pennits. We believe that the investment made by a successful auction bidder or in a private 
transaction demonstrates sufficient motivation to ensure rapid development of DBS resources. 
and that therefore the proposed rule will impose no additional burden on those parties. It 
will. however, protect against the possibility that someone might be willing to pay fair market 
value for DBS resources with no intention of actually using them, for the sole purpose of 
stymieing full development of the service. We will continue to apply existing due diligence 
requirements and precedent to construction pennits already issued, including any extensions 

terms of contract are verified by submission of relevant portions of the document or by sworn statement: 
specific satellites and their design characteristics are identified. payment terms and construction schedule 
specified); United States Satellite BroacJcastin~ Co., 3 FCC Red 6858, 6861-62 ( l 988X"USS.EU") 
(regular and specific construction milestones and payment schedules). 

47 C.F.R. § 100.19(a). 

Ad,·anced ~ at ')Cl 28-37. 

ld. at -r 35. 

~~. EchoStar Semi-Annual Report, File No. DBS-88-01 (dated July 29, 1994X27.5 month 
·construction schedule); USSB Semi-Annual Report, File No. DBS-84-07 (dated April 25. 1994X36 

month construction schedule). 
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thereof. so long as those permits are riot assigned or transferred. We seek comment on the 
proposed due diligence requirements. 

B. ~Q(DBS Capacitv 

:s. 111e diannds and orbital positions allocated to the United States under the ITl · 
Radio Regulations. Appendces 30 and JOA are designated for use in the SSS ser.-ice. This 
sen·ice is defined as a "radiocommunication sen'ice in which signals transmitted or 
retransmitted by space stations are intended for direct reception by the_ general public."& 
This is also the definition of DBS sen·ice adopted in the Commission's Rules.±±:. Thus. the 
ternlS "DBS sen·ice" and "BSS sen·ice" are interchangeable. Under the Region 2 BSS Plan. 
resources allocated for DBS service "may also be used for transmission in the fixed-satellite 
sen'ice" so long as certain interference paranieters are met. but those resources must be used 
"principally for the broadcasting-satellite service [BSS]."~ 

29. The Commission has twice implemented these international rules in addressing 
the issue of the extent to which a permittee may use its assigned channels for non-DBS 
services - first in its 1986 !1SSB decisio~ and again in its 1991 Potential lls§..Q.(DBS. 
decision . .171 Through those orders. we have established a policy requiring each licensee to 
begin DBS operations before the end of its first license term, but allowing otherwise 
unrestricted non-DBS use during that term.~ After expiration of the first license term, a DBS 
operator may continue to provide non-DBS service only on those transponders on \\nich it 
also provided DBS service. and only up to half of the use of each· transponder each day . .!Qi 

The Commission based this policy on its desire ( 1) to ensure that DBS service would remain 

::!:!:: . 

nu Radio Reg. 37, Chapter 1. For purposes of this definition, "direct reception" encompasses both 
individual reception and community reception. Id. 

~ 47 C.F.R. § 100.3. 

nu Radio Reg. 846, Article 8. Fixed-satellite service differs from BSS in several respects: it is used 
primarily for transmissions between fixed earth stations rather than directly to the public: it is not 
constrained by planned channel and orbital assignments to countries. like BSS; and FSS interference 
protection is coordinated on a case-by-case basis between countries rather than by predetermined 
interference levels, such as those used to protect each orbital location in the BSS Plan. ~i:eneral!y 
Assi~ment of Orbital Locations to Space Stations in the Domestic fixed Satemte ~. 84 F.C.C.2d 
584 (1981Xsetting forth orbital assignment policies). · 

United States Satellite Broadcastini Qi., I FCC Red 977 ( 1986)("!.!SSB''). 

Potential ~cl.Certain .Qr.bi.!fil_Allocations ~Operators i.nJ.b~~Broadcast Satellite Service. 6 
FCC Red 2581 ( 1991) ("Potential ll.s§..Qf.IlliS.") . 

.us.SB. I FCC Red at 979; Potential ~.Qf.UB.S.. 6 FCC Red ·at 2581-82. 
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the primary use of the assigned channels. promoting the viability of DBS while at the same 
time pennitting the maximum flexibility consistent \\ith the allocation of those channels 
"principally" for DBS service: and ·(2) to encourage permittees to provide full services \\ith 
the smallest amount of spectrum possible. furthering the Commission's long-standing goal of 
increasing spectrum efficiency.fil · 

30. In l"SSB and Potential .lli§..QLI2B.S. the Commission imposed temporal 
requirements for DBS service upon each transponder. This approach may unintentionally 
inhibit the ability of DBS operators to determine the most effective transponder configuration 
for deli\·ery of DBS and alternative services. It might be more appropriate instead to cast 
requirements for DBS service in tenTlS of capacity, such that at least fifty percent of the total 
number of channels that an operator has been assigned at a given orbital location must be 
used to provide domestic DBS service. This approach could allow operators to continue 
meeting the temporal requirements formerly imposed - since those would be subsumed 
within the capacity requirements -- but would provide additfonal flexibility and allow 
operators to configure their systems as they deem most compatible with their business plans. 
We anticipate that DBS spectrum would continue to be used primarily to deliver DBS service • 
to the American public. but DBS operators would be afforded the maximum flexibility \1vithin 
these limits to make optimal use of DBS spectrum. ill We seek comments on ·whether our 
restriction on the use of DBS channels should be restated in terms of capacity rather than 
time. We also invite comment on whether and how to formulate any such rule in order to 
better account for the flexibility of digital transmission and compression. 

31. We remind existing and potential licensees that non-confonning uses of DBS 
channels must also be limited to satellite services only. When the Commission inaugurated 
domestic DBS service, we found that continued terrestrial use of DBS frequency bands for 
terrestrial services would be inconsistent with their use for the new direct-to-home satellite 
service.iU Accordingly, our rules for DBS service phased out terrestrial use of frequency 
bands now allocated to DBS service. We continue to believe that the 12.2-12. 7 GHz band 
cannot accommodate the effective use of the band for both tenestrial and satellite service, and 
therefore intend to limit use of these frequencies to satellite services. 

,. 

At present. there is at least one application for ancillary use pending. DBSCs proposal for international 
use of DBS resources allocated to the United State$ is discussed at ~ 24. supra. ~filsQ Geostar · 
Position in~ Qml.. 4 FCC Red 4538 ( l 989)(Commission has authorized non-confonning use of fixed
satellite service operations authorized on a non-interference basis in frequency bands allocated to fixed
satellite service). 

"OFS" (operational fixed service. terrestrial micro'Nave) operators were required to vacate the DBS band 
by September 1988 or assume a secondary user status at that time. including strict noninterference to 
DBS systems. ~Broadcast Satellite~. 90 F.C.C.2d at 702. 
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32. In addition. potential DBS pennittees should bear in mind the other use 
restrictions that apply to the DBS service. For example. Section 25 of the 1992 Cable Act 
mandates that the Commission adopt ~les imposing public interest requirements upon each 
"provider of DBS service" including. at a minimum. the political programming requirements 
~et fixth in Sections 312(a)(7) and 315 of the Communications Act.~ ln addition. Section 25 
also directs the Commission to require each DBS operator providing \·ideo progranuning to 
rt!sen·e four to se\·en percent of its total channel capacity exclusively for nonconu11ercial. 
educational. or intormational prog:ranuning and make it available to national educational 
programming suppliers upon reasonable prices. terms. and conditions as determined by the 
Commission. '-I Pursuant to the requirements of Section 25. the Commission has commenced 
a rulemaking proceeding "to impose. on providers of direct broadcast satellite service. publk 
interest or other requirements for providing video programming."~ After that rulemaking \Y:.lS 

initiated a United States District Court struck do\\tn the noncommercial carria!.?e obli!!ations 
of Section 25. but the decision has been stayed pending appeal.~ The rulemakmg proceeding 
to implement Section 25 also remains pending. All DBS licensees will be required to comply 
with these statutory provisions. and the rules implementing them, if the statute is ultimately 

• upheld on appeal and follo\\ting adoption of final rules. 

C. Pro-Competitive .B..Yks_.ruid_Policies 

1. Spectnon Aggregation Limitations 

33. The goal of providing prompt service to the public· is by no means the only 
public interest issue implicated in this proceeding. Promoting competition is likewise an 
important part of our public interest mandate.~ It appears that it may now be prudent and 
appropriate to adopt specific rules applicable to DBS operators in order to promote 
competition. In particular, we are concerned that allowing an entity to control an unlimited 
number of full-CONUS DBS channels, particularly where such an entity is affiliated with 
another MVPD, could result in a lessening of competition among DBS providers and in the 

Section 312(aX7) requires broadcast stations to afford reasonable access for federal candidates to their 
facilities, or to permit federal candidates to purchase "reasonable amounts oftime." ~ 47 U.S.C. § 
312(aX7). Section 3 IS(a) provides that. if a broadcast licensee permits any legally qualified candidate to 
use its station, the licensee must afford equal opportunities to all other such candidates in the use of the 
station. 

47 u.s.c. § 335(b). 

47 U.S.C. § 335(a): ~a!sQ P~Broadcast Satellite Public Service Obli~ations. 8 FCC Red 1589 
( 1993). 

~Daniels Cablevision. ~L.~~. 835 F. Supp. I (0.D.C. 1993), appeals pendin~ iUltllQ!ll. 
Time Warner Entertainment CQ...y_flI, No. 93-5349 and consolidated cases (0.C.Cir.). 

For example. the Commission has sought to promote DBS as a competitor to cable television. ~~
Tempo Satellite. ~. 7 FCC Red 2728, 2731 (I 992X''Iempo li). 
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broader market for the distribution ofmultichannel video programming.2':'. We have adopted 
limits on spectrum aggregation to promote diversity and competition in other services in 
which excessive aggregation by licens~ could ·preclude entry by other service providers and 
thus conter excessive market power on incumbents.~ We believe that similar limits on 
aggregation nf channels in the DBS sen·ice may also be warranted. 

3-J.. Our competiti\·e analysis begins with an analysis of the rele\·ant m:.u·kets in 
which competition may be aftected.fil We believe that the market in which :VIVPDs 
compete -- the market for the delivery of multichannel video programming -- is an 
appropriate "product market" in \vhich to determine the competitive effect qf having DBS 
resources under the control of the provider of another type of multichannel video distribution 
sen·ice. In addition. separate consideration of competition among DBS providers is likely 
important. It \vould appear that the nature of the competitive rivalry will differ as between 
the services of DBS systems and other MVPDs. \vhich are likely impertect substitutes even 
though they may compete in the same relevant market.& Moreover, we believe our rules 
should address competitive issues relating to the use of DBS spectrum to provide the 
\\holesale distribution of DBS services to cable operators and other MVPDs. We also 

111e Communications Act refers to a service that is capable of constraining the pricing of cable system 
operators as a "multichannel video programming distributor" ("MVPD'1). that Is, "a person ... who 
makes available for purchase, by subscribers or customers, multiple channels of video programming. 
~ 47 U.S.C. § 522(12). l11us, the Act explicitly contemplates a market comprised of distributors that 
offer multichannel video programming on a subscription basis. ~ Annual Assessment of the Starns Qf 
Competition .in..~Market fuL.tM_DeljveO' of Vjdeo Pro~mjn~ 9 FCC Red 7442. 7465-66 ( 1994) 
("1994 Cable Competition .&pQa"). In addition to cable operators (which include direct competitors 
known as "overbuilders"), Multichannel. Multipoint Distribution Service ("MMDS") operators. DBS 
operators. and television receive-only (i.e., home satellite dish) program distributors are specifically 
included within the staMory definition of an MVPD. ~ 47 U.S.C. § 522( 12). In addition, the 
Commission has subsequently detennined that video dial tone ("VDT') and satellite master antenna 
television ("SMA lV'') systems should also be considered MVPDs. ~ Implementation of Sections of 
the 1992 Cable Act - Rate ~latjon. 8 FCC Rccl 5631. 5650-51 (1993). 

~ Implementation of Sections 3(n) and 332 of the Communications Act - Re~latoQ' Treatment of 
Mobile Services. 9 F.C.C. Red. 7988, 8100-8110 (1994); 200..MHz Second Report and~. IO FCC 
Red 6884, 6909-10 ( 1995). 

See.~. United States v. Continental Can Qi., 378 U.S. 441 (1964); ~States v. E.I. ill!.fult~ 
Nemours & Co., 353 U.S. 586 (1957); Craj~ 0. McCaw, 9 FCC Red 5836 (1994), aft'd sub nom. SOC 
Communications. Inc, v. FCC, 56 F.3d 1484 (D.C. Cir. 1995). 

Currently. multichannel video programming is delivered by various technologies. each of which varies 
somev.hat in ten11s of cost and quality. llrns. consumers may not view each of these technologies as 
perfect substitutes for each other. However. the attributes of these technologies are similar enough. from 
a consumer's perspective. that separate product markets for each of the technologies is not warranted. 
1994 ~Competition &pea, 9 FCC Red at 7462-68. In the future. use of a multichannel video 
programming distribution market is likely to become increasingly appropriate because as digital 
encoding becomes more widely deployed. the differences among the technologies may be reduced. kl.. 
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tentatively conclude that the effect of DBS competition in the broader MVPD market will 
principally be felt in essentially local markets. Failure of DBS systems to provide 
competition to other MVPD systems wjll be felt .particularly in those markets \Vhere a DBS 
operator may be affiliated \Vith a non-DBS MVPD.~ Finally. we believe that cross-
O\\ Tiership hem·een DBS operators" and other MVPDs may present opportunities for 
amicompetiti\·e strategic conduct that potentially has ad\·erse effects at the firm or national 
levd.'..:2.. We seek comment on our definition and analysis o~· the relevant market. 

35. Effect of Concentration on Competition Among A1VPDs. In the procet!ding that 
led to the Advanced Order. several parties opposed the proposed assignment of channels from 
ACC to Tempo DBS (a wholly O\\ned subsidiary of cable operator Tele-Coinmunications. Inc. 
("TCI")) on the ground that allmving TCl-affiliated entities to control those 1.7 full-CON'"CS 
channels of DBS spectrum in addition to the 11 full-CONUS channels they already held and 
to use those DBS resources either to transmit prograrruning from a consortium of the largest 
cable operators and/or as a "headend in the sky" for use by other cable operators. could result 
in a lessening of competition among DBS providers and in the broader market served by 
other MVPDs.f*'. Those parties argued that a cable-affiliated DBS provider cannot be 
expected to compete vigorously with cable systems, and that such an entity would have the 
incentive and ability to engage in anticompetitive strategic conduct impeding other DBS 
providers who are competing \\'ith cable systems. 

36. The extent of rivalry in a market may be affected by the number of firms and 
their respective market shares. In general, as markets become increasingly concentrated 
firms have increased opportunities to coordinate their conduct tacitly or overtly, thereby 
limiting competition and increasing rates of return.~ As we found in the ~~ 
Competition Re.port, while MVPDs using technologies other than cable are emerging, local 
markets for the distribution of video prograrruning remain highly concentrated, with cable 
systems continuing to have market power.!&'. At present, therefore, cable operator acquisition 
of resources that are essential inputs of non-cable distribution technologies gives us pause to 

The relevant "geographic market" is defined as the geographic area in which buyers can practically tum 
for·altemative sources of supply, or in which there are sellers who act to restrain the prices charged to 
those buyers. ~United States v. Philadelphia Nafl Bank. 374 U.S. 321, 359 (1963). 

For a discussion of strategic conduct to deter competitive entry,~ 1994 Cable Competition lkJlQa, 9 
FCC Red at 7551-54. 

~~.Oppositions filed by DIRECTV (Opp. at 7). EchoStar (Opp. at 23-27). and MCI (Opp. at 23) 
in Advanced Communications Corp .. File Nos. DBS-94-11EXT. DBS-94-15ACP. and DBS-94-16MP 
("ACC Proceeding"). 

~~.United States Department of Justice & Federal Trade Commission. Horizontal A1erger 
Guidelines, 4 Trade Reg. Rep. (CCH) ~ 13.104 (1992) ("Merger Guidelines"). 

~ 1994 Cable Competition ~ 9 FCC Red at 7449-50. 
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the extent it may have the effect of further concentrating this market, and further enhancing 
cable operator market power.fill In~:ieed. we have consistently sought to promote effective 
competition to the services provided by cable systems. and \Ve have encouraged the 
development of the DBS spectrum in precisely that context.~ V.fe have declined. however. to 
adopt a cahleDBS cross O\mership ban.!!2.: We believe that it nO\Y makes sense to re\·isit the 
e:-..1em to \Yhich cable operators may hold DBS pennits or make use of DBS facilities. In 
addition. as other MVPDs using ditlerent technologies continue to de\·elop. a similar cnnc~m 
may arise with respect to their use of DBS resources as well. 

37. DBS licensees or operators that are affiliated \\ith cable operators or other 
MVPDs may not have the same incentive as DBS service providers without such affiliations 
to oiler DBS services that compete with other MVPDs for subscribers. The affiliated 
operators may have an incentive to minimize competition from any DBS resources they 
controlled. and instead to coordinate their DBS activities with those of their other systems to 
ma'\..imize their joint profits. For example. in the absence of additional unaffiliated DBS 
services. an MVPD might attempt to differentiate its DBS services from the services of its 
other systems rather than vigorously compete head-to-head with them on the basis of price 
and quality.70

' If so. then o-wnership of DBS channels by an entity affiliated \\'ith another 
MVPD could adversely affect competition in those areas where that MVPD operates. On the 
other hand given the presence of other full-CONUS DBS providers, the likely cost structure 
of the DBS industry, and the imposition of appropriate conduct-related conditions, it may be 
unlikely that a DBS licensee or operator affiliated with a cable operator or another MVPD 
would be able to sustain a long-term strategy of avoiding head-to-bead price competition. 

~u.. Rulemakjo~ to Establish Rules and Policies for Local Multipoint Distribution Seivice and..fQr 
fixed Satellite Service, CC Docket No. 92-297,, 105 (July 28, 1995). 

See. e.~ .. 1994 Cable Competition Report, 9 FCC Red at 7466; Tempo II, 7 FCC Red at 2730. 

Continental, 4 FCC Red at 6299. At the time, we concluded that concerns over potential 
anticompetitive behavior by TCI and its subsidiary were not sufficient to justify a bar on their entry into 
DBS. Instead, we place several conditions on the pennit we issued with the aim of increasing the 
incentives for Tempo Satellite to provide competitive DBS services in areas served by TCl-affiliatecl 
systems. Tempo II. 7 FCC Red at 2731. 

All else being equal, finns that offer products with dissimilar attributes are less likely to compete with 
each other on the basis of price. Given that to some degree. finns in the video distribution market can . 
choose the attributes of the product they offer. choosing dissimilar attributes may allow finns to 
decrease the amount of price competition in the industry. ~~. A Shakecl and J. Sutton. "Relaxing 
Price Competition Through Product Differentiation." Review of Economic Studies (1982) at 3-13. l11is 
is especially true to the extent that the finns can commit to their choice of attributes, since this credibly 
signals their willingness to pursue a non-price competition or product differentiation strategy. ~ D. 
Fudenberg and Jean Tirole. ''The Fat Cat Effect. the Puppy Dog Ploy and the Lean and Hungry Look." 

·American Economic Review (1984) at 361-368 (discussion of how actions by finns can be used to signal 
whether they are likely to compete aggressively or not). 
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38. We previously considered the effect on rivalry among MVPDs presented by a 
cable-affiliated entity's control over: the use of DBS spectrum in the context of Tempo 
Satellite's application to become a DBS pennittee. At that time. opponents expressed the 
concern that "TCI's e::-..tensive cable system holdings. coupled with its earth station (satellite 
uplink) facilities and its interests in at least t\velve cable programmers. would result in undue 
concentration of control in the video sen·ices marketplace if a DBS svstem were added t\.) its 
holdings."l We rejected this argument. concluding that concerns over potential 
anticompetitive behavior by TCI and its subsidiary were not sufticient to justitY a bar on their 
entry into DBS.~ Instead. \Ve placed several conditions on .the pennit we issued with the aim 
of increasing the incentives for Tempo Satellite to provide competitive DBS services in areas 
sen·ed by TCI-aftiliated systerns.:l 

39. We propose to maintain the balance struck in Tempo ll. We do believe. 
however. that developments in the market for the delivery of video programming require us to 
consider funher the extent to which affiliation of MVPDs with DBS operators may affect the 
development of competition. In particular, it now appears possible that entities affiliated 'With 
a single MVPD (and hence. with each other) could seek to control or use DBS channel 
assignments at more than one of the locations capable of full-CONUS transmission. This 
increased level of concentration could magnify the potential that competition would be 
adversely affected Accordingly, we propose to place limits on the control or use of DBS 
channel assignments by entities affiliated with non-DBS MVPDs .. 

40. Of the eight orbital locations that have been allocated to the United States for 
DBS service. only the four eastern locations - with a total of 128 channels - are capable of 
full-CONUS service.741 We propose that any DBS licensee or operator affiliated with another 
MVPD be permitted to control or use DBS channel assignments at only one of the orbital 
locations capable of full-CONUS transmission. This limitation would ensure that no non
DBS MVPD could control or use more than one-quarter of the DBS resources capable of full
CONUS service. It would, however, pennit a DBS licensee· or operator affiliated with a cable 
operator or other MVPD to fully develop a competitive service, which is consistent with our 
determination in Tempo II. We are unaware of any existing DBS pennittee having channel 
assignments that conflict with the proposed limitation. In addition, this limitation does not 
prevent any pennittee from aggregating all of the channels available at any single orbital 
position. It is clear that a viable service is possible using all channels available at a single 

Continental. 4 FCC Red at 6298. 

Id. at 6:299. 

In granting Tempo Satellite's application to become a DBS perminee. we imposed two conditions that 
required. inter alia. that Tempo Satellite not offer its DBS service primarily as an ancillary service to 
the services of affiliated cable systems. or provide its DBS service to subscribers of those systems under 
different terms than were being offered to non-subscribers. Tempo II, 7 FCC Red at :?731. 

~ ~ 44. infra. 
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full·CONUS location. The two existing DBS operators are each experiencing rapid growth of 
their DBS servid! subscriber base. operating DBS systems that offer non-duplicative 
progranuning using all of the channels at the 101° orbital location. We seek comment on the 
proposed aggregation limitation and its basis. We also ask whether. given our tentative 
economic analysis. our proposed spectrum limitation should differentiate between cable 
operators and other MVPDs. \\hether a more stringent limitation should be placed on cable 
operators seeking to acquire DBS licenses or to operate a DBS service. and whether such a 
limitation should be related to the size of the MVPD involved . 

..J. l. Competition Among DBS Operators. We are also concerned about 
concentration among DBS operators. The United States has been allocated a total of only ~56 
channels at eight orbital locations from \vhich to provide domestic DBS service. Given the 
relative scarcity of these resources. excessiv~ channel accumulation by one or more DBS 
operators \vould necessarily limit the resources available for their DBS competitors. Such 
concentration could have a.deleterious effect on intra-DBS competition by limiting the 
number and viability of additional operators. At the same time, however, we recognize that 
concentration at some level may be necessar;y to allow the coordinated use of sufficient 
channels for a robust DBS ·system. 

42. Accordingly, in order to stri.((¢ a proper balanee between the benefits and . 
concerns associated with increased concentration among DBS operators, we propose to;limit 
the aggregation of DBS channel assignments to a total of 32' at any comb~ion of the orbital 
locations capable of full-CONUS service. We have chosen to set the limit at 32 so as to 
allow any permittee to aggregate all of the channels available at any single orbital position -
which, as discussed above. has proven adequate for a robust. DBS service. We note that none 
of the existing DBS permittees has channel ·assignments that conflict with the proposed 
limitation.~ We seek comment on the proposed aggregation limitation. We also seek 
comment on whether we should impose a limitation on an operator owning a significant 
number of channels at each of multiple full-CONUS orbital ·locations - e.g., prohibiting a 
DBS pennittee or licensee holding more than 16 channels at one full-CONUS orbital location 
from holding channels at any other full-CONUS location. In particular, would there be · 
opportunities to reduce competition through ·~perations at multiple locations? 

. . 
43. Any pennittee or licensee that acquires control over channels in excess of these 

proposed spectrum limitations would be given ninety (90) days from the date of Commission 
approval of such acquisition in which to (I) ·.surrender to the. Commission its excess channels. 
or (2) file with the Commission a transfer or assignment application in order to·divest 
sufficient channels to bring the applicant into compliance with all applicable spectrum caps. 
This ninety-day divestiture period is consistent \vith the divestiture period established in other 

~ Tile following pennittees have the number of channels indicated assigned at one or more of the four 
full-CONUS orbital locations: DIRECTV (27), EchoStar/Directsat (22), Tempo Satellite (11), DBSC 
( 11 ). Continental ( 11 ), USSB (8), and Dominion (8). 
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services.~ We seek comment on this proposal, including \\<nether the amount of time 
allowed for divestiture of excess channels is sufficient. 

-14. Scope of the Limitations on Control or Use of DBS Spectn1m. We are aware 
of no serious dispute as to the full-CONUS capabilities of the channels located at the IOF. 
11 o.:. and 119= orbital locations.=- For purposes of the spectrum limitation. we propose to 
include the 61.s= orbital location as being capable of full-CONUS service. Satellites 
operating from that location can also achieve full-CONUS coverage. although customers on 
the ed2es of their transmission area mi2ht have to use lar!!er receivin!! dishes to receive the 
signal."=~ We believe that applying the -spectrum cap to these four loc-ations. will ensure that 
there is sufticient channel capacity for a minimum of four full-CONUS DBS providers.::2.. 

45. It seems that sateguards necessary to ensure competitive access to full-CON'CS 
channels may not be appropriate for non-full-CONUS chann.els at the four western orbital 
locations. DBS systems operating at those locations - which cannot provide service to some 
or all of the major population centers on the East Coast - probably cannot match the 
economies of scale in domestic service achieved by full-CONUS operators such as USSB and 
DIREC1V. Accordingly, we propose to exempt channels at those locations from the 
spectrum limitation rule. We recognize that this proposal represents a limited departure from 
our longstanding position that channels at all eight DBS orbital locations are generally 
considered to be of equal value, m in the sense that the rule proposes to afford disparate 
treatment to eastern as opposed to western orbital locations solely for the purpose of these 
spectrum aggregation limitations. We believe that the proven fea5ibility of full-CONUS 
service from eastern locations justifies this limited exception to the general presumption of 
equality. 

46. In order to maintain the integrity of the channel aggregation limits, it may be 
necessary to count against the spectrum limitations all channels held by DBS operators that 
share some level of common o\.mership or control. Otherwise, a single entity or a group of 

~ 47 C.F.R §§ 20.6(e), 24.204(f), and 24.833. 

See. e.i-, Continental.. 4 FCC Red at 6293 ("Given the transmission and reception technology available 
[in 1989] and in the foreseeable future, three of the domestic DBS locations. l 0 l 0 W. 110°W, and 
l l 9°W, are suitable for delivering DBS service to any part of the continental United States"). 

See. e.ii .. technical documentation submined on October 2. 1995, by lntraspace Construction on be~lf of 
Continental Satellite Corporation, pursuant to order in Continental Satellite Corp .• DA 95-1978. (Sept 15_. 
1995)( describing and supporting full-CONUS service from the 61.5° orbital location). 

Assuming that DBS operators would break even with three million subscribers each. estimates for future 
DBS subscribership suggests that the MVPD market could support from one to seven DBS services. 
Between the Lines: DBS Disagreements Emerge. Cablevision, Nov. 14, 1994 at 6. 

~~. 47 C.F.R. § 100.13(b)("The Commission shall generally consider all frequencies and orbital 
positions to be of equal value"); Cootjnenral, 4 FCC Red at 6294 (reaffirming policy). 

1316 



entities operating in concert could hold an interest in a nwnber of pennittees, and thereby 
control. or have the power to control. the operations of any number of DBS providers. Such 
a possibility presents a threat to the cor:ripetition .we seek to encourage in the DBS serviceJ' 

-P. Because of our concerns that entities could engage in anticompetiti\e conduct 
not only through control of DBS channels. but also through ·use of such channels. \\C' belien~ 
it appropriate to apply spectrum limits not only on DBS penninees and licensees. hut also to 
DBS operators. Accordingly. we propose to define a DBS operator as any person or group of 
persons who provides services using DBS channels and directly or through one or more 
affiliates O\\ns an attributable interest in such satellite system: or who otherwise controls or is 
responsible for. through any arrangement. the management and operation of such a satellite 
system. 

48. For purposes of implementing the spectrum limits. we propose to attribute both 
controlling interests and any interest of five percent or more. As in the conte:\1 of the 
Commission's rules in other communications services, including other video distribution .,, 

services. "control" means not only majority equity ownership, but includes any general 
partnership interest or any means of actual working control over the operation of the licensee, 
in whatever manner exercised. We propose to rely on existing case law for making control 
detenninations where such issues arise.fill The five percent attribution threshold for purposes 
of the spectrum limitations is also consistent with the ownership threshold we apply to other 
licensees.Bil More specifically, we propose to adopt rules that attribute to the holder any 
interest of five percent or more, whether voting or nonvoting, and all partnership interests. 
whether general or limited. In addition, we propose to adopt attribution rules that (I) attribute 
any interest of ten percent or more held by an institutional investor or investment company. 
rather than a five percent interest; (2) employ a multiplier for detennining attribution of 
interests held through intervening entities; (3) provide for attribution of interests held in trust; 
(4) attribute the positional interests of officers and directors; (5) attribute limited partner 
interests based not only upon equity but also upon percentages of distributions of profits and 
losses; and (6) provide for attribution based upon certain management agreements and joint 
marketing agreements. We seek comment on whether other positional interests should be ·. 
deemed cognizable interests for purposes of application of the spectrum limitations. 
Consistent with other Commission attribution rules, we do not propose at this time to attribute 
debt or llllexercised convertible interests or insulated limited partnership interests to their 
holders. We seek comment on these proposals. 

See e.i .. WWJZ. Inc .• 36 F.C.C. 561 (1964), afl'd sub nom. Lorain Journal Co. y. FCC. 351 F. 2d 824 (D.C. 
Cir.. 1965). cert, denied, 383 U.S. 967 ( 1966). 

~~. Review Qf.lli£_Commissjon's Regulations Govemin~ Attribution Qf.Broadcast Interests, FCC 
94-324 (released. Jan. 12, 1995): Amendment Qf.tM..Commjssjon's Rules tQ Establish ~Personal 
Communications Services, 9 FCC Red 4957 (1994); Reexamination of~Commjssjon's Rules and 
Policies Re~ardin~ the Attribution Qf.Owership Interests in Broadcast, Cable Television .and.Newspaper 
Entities. 97 F.C.C. 2d 997 (1984). ~~med in..p_an, 58 ~.R2d 604 (1985), clarification, I FCC 
Red 802 ( 1986). 
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49. With respect to what constitutes an affiliate for purposes of the spectrum 
limitations rules. we propose to id~tify any individual or entity as an affiliate of a licensee. 
pennittee or operator. or of a person hoJding an attributable interest in a licensee. pennittee or 
operator. if such individual or entity: (i) directly or indirectly controls or has the power to 
control the licensee. pennittee or operator: or (ii) is directly or indirectly controlled by the 
licensee. pemlittee or operator: or (iii) is directly or indirectly controlled by a third party or 
parties that also has the pO\\·er to control the licensee. pennittee or operator. We seek 
comment on whether the definition of an affiliate should also include individuals or entities 
that hm·e an identity of interest \\·ith the licensee. pennittee or operator. as that concept is 
currently defined in the broadband PCS competitive bidding rules.~ 

50. Again. \Ve note that -- to our knowledge - none of the affiliations among 
current DBS pennittees runs afoul of the proposed limitation even under this attribution rule. 
We request comments on these proposals for implementing spectrum aggregation limitations. 
on the propriety of attribution for purposes of applying those limitations. and on the level at 
which such attribution should be made for this purpose. 

51. In order to further its goals of promoting competition and "encourag[ing] the 
larger and more effective use of radio in the public interest,"~ the Commission is continually 
examining alternatives that could expand the resources available for commercial usage.~ 
Consistent with that ongoing analysis, the Commission has been ~sessing the potential for 
expanding opportunities for entry by additional players into the DBS market. The BSS Plan 
currently allocates channels at only eight orbital locations for use for DBS service to the 
United States. The BSS Plan. however, contains a modification procedure that permits other 
systems to be added at other orbital positions upon a showing that the proposed satellite 
meets specified technical requirements. These requirements are designed to ensure that the 
new operations would not affect other United States BSS operators or the BSS systems of 
other countries. 

52. The staffs preliminary assessment indicates that, under the BSS Plan's 
modification procedures, it may be possible to accommodate additional DBS satellites to 
serve the United States at orbital locations other than the eight currently specified in the BSS 
Plan. If so, we intend to apply to the rru to have the BSS Plan modified to secure an 
allocation to the United States of these additional DBS resources. The 1111 modification 

~ 47 C.F.R. § 24.720(1). 

~ 47 u.s.c. § 303(g). 

~Redevelopment Qf.Spectmm .IQ..Encouraie Innovation in the Use Qf.~Telecommunications 
Technoloiies, 7 FCC Red 6886. 6886-89 ( 1992Xincreasecl development of new electronic devices and 
applications necessitates specnum redevelopment for emerging technologies): Petition fQLRulemakini to 
Amend Television Table of Assi~ments .IQ.. Add New VHF Stations in.the Top J..00..Marl<ets. 63 
F.C.C.2d 840. 860 ( 1977Xaddition of "drop-in" channels to existing television allocation plan allows 
greater efficiency and intensity of specnum use). 
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process can be expected to take at least a year, and possibly much longer, before any 
proposed DBS orbital locations are added to the BSS Plan and receive all of the concomitant 
protections from interference. In addition. the DBS industry and the Commission would have 
to develop sharing criteria for these ne\\,. locations vis-a-vis existing DBS operators.a2'. 

53. At this point. there are only eight orbital locations m·ailable for DBS ser;ice fl) 

the United States. Thus. our proposed rules are designed to.serve the public interest under 
that scenario. TI1e spectrum cap we propose today may have to be reconsidered should the 
SSS Plan ultimately be modified to include additional DBS orbital locations. We do not. 
hmvever. intend to fashion rules for some speculative future state of affairs. Nor do we 
intend to allmv the potential for additional international allocations of DBS resources to delay 
reassi211111ent of the DBS channels now available at the 110° and 148° orbital locations. Anv 
channels that become available at additional orbital locations could be included in a future · 
proceeding. avoiding any unnecessary delays in DBS service to the public from orbital 
locations already allocated for service to the United States. 

2. Conduct Rules to Protect Competition 

54. The foregoing proposed service rules are structural solutions designed to 
promote competition by preventing the potential for undue concentration in the market for the 
distribution of multichannel video programming and the potential for excessive concentration 
among DBS operators. At this time we also wish to consider conduct limitations on the use 
of the DBS channels and orbital locations to encourage, to the maximum extent possible, 
rivalry among MVPDs. 

55. A1arketing Limitations. In addition to the spectnun caps discussed above. we 
propose that an additional condition be applied to other DBS operators that are affiliated with 
non-DBS MVPDs. In particular, we are concerned that a DBS operator that is affiliated with 
a non-DBS MVPD might seek to maximize its joint profits in areas served by the affiliated 
MVPD by offering the DBS services as an adjunct to the services offered by that MVPD. 
This concern would be particularly appropriate were the DBS operator to enter into an 
arrangement whereby the non-DBS MVPD would be the exclusive distributor of the DBS 
services within its service area. Accordingly, to ensure that the fulle& use is made of the 
available channels to provide DBS services that compete with incumbent MVPDs, we first 
propose that the conditions imposed on TCI and its affiliates in Tempo II be extended to 
apply to all DBS operators that are affiliated with non-DBS MVPDs.m 

Other aspects of DBS service may be affected if new orbital locations, spaced more closely to existing 
orbital locations. are added to the BSS Plan. including limitations on the size and pointing accuracy of 
DBS receiving dishes. 

~footnote 73, supra. 
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56. In addition, we propose that no DBS operator shall sell, lease. or otherwise 
provide transponder capacity to any entity that enters into an arrangement with an MVPD 
granting that MVPD the exclusive righ~ to disnibute DBS· services \vithin. or adjacent to. its 
service area We also propose that no DBS operator shall enter into any such agreement \vith 
an entity that engages in conduct that is tantamount to granting that operator such exclusiYe 
distribution rights. These proYisions. like the license condition imposed on Tempo Satellite 
and e:-..1ended abo\·e. should serve to increase the opportunity for DBS sen·ices to be offoreJ 
to consumers in competition with the video programming services ottered by other '.'v1VPDs. 
in particular. in the sen'ice areas of MVPDs affiliated \vith DBS operators or that recei\·e 
wholesale DBS sen·ice. We request comments on these proposed rules. 

57. Access to Programming. Opponents of the proposed assignment of ACC's 
construction permit to Tempo DBS in the Advanced Order proceeding raised the concern that 
Primestar and/or Tempo DBS might seek to gain a competitive advantage over other DBS 
operators by using various vertical foreclosure strategies to limit access to or raise the price of 
programming . .8.&'. Such strategies would potentially involve: ( 1) the actual control that 
Primestar's constituent partners have over the disnibution of programming in which they have 
mmership interests (i.e .• vertical integration); and (2) the ability of the Primestar partners to 
extract concessions from unaffiliated programmers by virtue of the fact that these partners are 
affiliated with cable systems that serve a total of approximately 60 percent of the cable 
subscribers nationwide. We seek comment on whether these types of concerns should lead 
the Commission to impose service rules on DBS licensees designed to ensure that competing 
providers are not denied access to programming. -

58. In providing comment on this issue, we ask commenters to take note of the 
program access and program carriage provisions of the 1992 Cable Act, which were enacted 
in order to promote entry into local disnibution markets through limits on strategic vertical 
restraints between vertically-integrated cable operators and programmers. This congressional 
policy is embodied in Section 628 of the Communications Act . .82l These provisions place 
limitations on the conduct of MVPDs and vertically integrated finns disnibuting satellite 
programming, so as to foster competitive entry by competing distribution technologies. In 
general, the rules prohibit unfair methods of competition and limit discriminatory conduct, 
including the use of exclusive contracts.2!!'. In addition, under the program carriage provision 
of the Communications Act'ZJL and the Commission's program carriage rules,22l competing 

'ill 

See. e.& .• Oppositions filed by DIREClV (Opp. at 7-9) and Echostar (Opp. at 40-42) in the ACC 
Proceeding. 

~ 47 U.S.C. § 548. ll1e Commission's implementation of this policy is embodied in its program 
access rules. ~ 47 C.F.R § 76. l OOO(b). 

47 u.s.c. § 548. 

47 u.s.c. § 536. 
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distributors have standing to challenge refusals to deal and other arrangements which are the 
result of coercive activity. 

59. In enacting these statutory provisions. Congress expressed its concern that 
potential competitors to incumbent cable operators often face unfair obstacles in anempting to 
gain access to the programming they need in order to provide a viable and competiti\·e 
multichannel alternative to the public. Specifically. Congress was concerned \\·ith expanding 
the m·ailability of programming and eliminating unjustified discrimination in the price charged 
to non-cable technologies. Congress found that vertically-integrated program suppliers hm·e 
the incentive and ability to favor their affiliated cable operators over other MVPDs."·~· Thus. 
Congress sought through these provisions to break the "stranglehold" over programming 
created by vertical relationships in the cable industry. in the hope that this would lead to a 
more balanced competitive environment in the multichannel· video programming 
marketplace.94

,. Direct broadcast satellites were among the technologies that are to be fostered 
through the program access provisions of the 1992 Cable Act.~ On the other hand. Congress 
also recognized that exclusive programming contracts and cost-justified differences in prices 
can enhance competition among MVPDs and sought to ensure that such pro-competitive 
programming arrangements were not unduly circumscribed by the rules it directed the 
Commission to develop. 

60. We have previously addressed the application of the exclusivity provisions of 
the program access rules to exclusive contracts between a DBS operator that did not 0\\-11 the 
programming involved and that itself was not affiliated with a cable operator.2'i However. 
we have never had occasion to consider the vertical foreclosure issues presented by common 

~ 47 C.F.R. §§ 76.1300-.1302. 

2iL 1992 Cable Act§ 2(aX5), P.L. 102-385, § 2(aX5), 106 Stat 1460 (Oct 2. 1992). 

~ ~ 138 Cong. Rec. H6540 (daily ed. July 23, 1992) (statement of Rep. &:kart in support of the Tauzin 
amendment). 

H.R. Rep. No. 628, l02d Cong., lst Sess. at 165-66 (additional views of Messrs. Tauzin, Harris. 
Cooper, Synar, F.ckart. Bruce, Slattery, Boucher. Hall. Holloway, Upton and Hastert). 

In December 1994, the Commission released an Order on reconsideration of the First Report and Order 
in the program access docket. denying a petition to include exclusive contracts between USSB and 
vertically-integrated MVPDs within the per se prohibition of Section 628(c)(2)(C). ~ Implementation 
Qf.~Cable Television Consumer Protection .and.Competition &Lof 1992, 10 FCC Red 3105 ( 1994). 
On the basis of the findings and the legislative history of the I 992 Cable Act. which was focused on 
concerns over exclusive arrangements of cable operators. as well as the language of the provision. and 
the fact that the exclusivity arrangements were limited to a single orbital slot. the Commission denied 
the petition. kL at 3121-27. The Commission. however, noted that in declining to broaden its rules. it 
did not preclude the petitioner or any other aggrieved party from seeking relief from such contracts 
through other appropriate provisions of the I 992 Cable Act. 
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o'Mlership among DBS operators, other MVPDs. and program vendors. Specifically, we 
believe that it is critical for compe~ition to ensure that a DBS operator affiliated with another 
MVPD. program supplier. or both. does not use .exclusive.contracts with vertically-integrated 
programming services or other discrimfuatory conduct to disadvantage its competitors in the 
pro\·ision of retail DBS service. or coerce unaffiliated programmers to deal \\ith that operator 
on discriminatory tem1S and conditions. Accordingly. \Ve seek comment whether the existing 
program access and program carriage rules described above adequately address these 
concerns. 

61. We have not previously addressed the vertical foreclosure issues presented by 
the proposed wholesale use of DBS resources to provide digital programming directly to cahle 
operators and other MVPDs. The wholesale provision of digitized programming through a 
DBS-like service such as TCl's planned "Headend in the Sk-y" ("HITS") service offers the 
potential for substantially increased efficiency in the operation of cable. MMDS. and SMA TV 
systems.ci7

; Among the likely sources of such efficiencies are reduced costs associated \\ith 
smaller headend facilities and cooperation in the expensive process of digitally-encoding 
programming, which should allow MVPDs to offer a substantially increased range of 
programming to subscribers. Consumers would likely benefit from the realization of these 
efficiencies. It appears likely that it will be efficient to pr~vide wholesale services with the 
same facilities that are being used to provide retail DBS services to subscribers because it 
appears that the average cost of using those facilities may decline .as greater numbers of 
subscribers are served Such increased efficiency would provide a· DBS operator with an 
important cost advantage over competing DBS systems if its facilities were used to provide 
HITS service, and if programmers (even if only those with which it is affiliated) withheld 
permission for DBS competitors to do the same. 

62. Because of the magnitude of the potential harm from vertical foreclosure for 
the wholesale distribution of programming, we believe that it is in the public interest for us to 
ensure that DBS channels and orbital locations are not used by any entity in a manner that 
inhibits progress toward a competitive market for the delivery of video programming. 
Accordingly, we seek comment concerning an appropriate mechanism for ensuring that the 
wholesale distribution of HITS service does not become a vehicle for diminished competition 
among DBS providers. In particular, we seek comment on the extent to which the existing 
program access and program carriage rules apply to wholesale DBS service. In addition, we 
seek comments on whether we should adopt rules that require wholesale DBS services 
provided to cable operators using DBS licenses be provided to competing MVPDs on 
nondiscriminatory terms and conditions. 

63. Other Concerns. We also note that in the proceeding that led to the Advanced 
Order. commenters raised a number of other concerns about potential strategic conduct that 
could arise from cable-affiliated o\\-nership of full-CONUS DBS spectrum. Those 

Others have also indicated their interest in providing wholesale DBS service. ~u. EchoStar and 
Directsat's Consolidated Opposition at 4 l, filed in the ACC Proceeding. 
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commenters argued that cable-affiliated ownership of full-CONUS DBS spectrum should be 
prohibited, or in the alternative. that several remedial conditions be imposed.~ We seek 
comment here on the extent to "Which ¢ose and related concerns are implicated by the 
proposed auction of DBS spectrum. and if so. whether additional DBS service rules might be 
appropriate to address the concerns. 

, 
J. EascWest Paired Assi~1111ents 

"-' 

64. In Continental. the Commission determined that DBS channels \vould be 
assigned only in eastl\vest pairs. with eastern halt:coNUS s.ervice permitted only from the 
four eastern orbital locations and \Vestern halt:coNUS service permitted only from the four 
western orbital locations.QQ1 This policy was based primarily upon the desire to ensure that all 
DBS spectrum resources be used as intensely as possible, since use of channels at eastern 
orbital locations for both eastern and western half-CONUS service could result in 
underutiliz.ation of channels at the \Vestern orbital locations.100'. In addition, the feasibility of 
full-CONUS service had not yet been demonstrated, strengthening the concern that 
underutiliz.ation of DBS resources could result in reduced service to the American public . .lQ!L 

65. We believe that progress in the DBS service since Continental was issued has 
rendered this policy unnecessruy. Full-CONUS service has been proven to be a viable and 
highly profitable commodity, and when combined with the s~ cap proposed above 
ensw-es that a minimum of four DBS providers will be able to provide service to the entire 
United States. Moreover, with digital compression, these full-CONUS channels can provide 
many times the number of programs possible in 1989. With sufficient service and 
competition thus ensured, there may no longer be a public policy rationale for requiring that 
DBS permittees continue to hold, transfer, or assign their channels in east/west pairs. While 
permittees would free to continue to respect the paired assignments, there does not appear to 
be any reason why the Commission should mandate such a practice - especially if the 
western orbital locations can be used for innovative or niche services to the western United 
States, or perhaps eventually for international services to the Pacific Rim nations.lDU New 
entrants to the service, as well as existing permittees, would be free to assess for themselves 
the viability of service from non-paired channels and conduct themselves accordingly. 

!!!.L 

See. e.~ .. Letter from Philip L. Malet to Scott Blake Harris (dated July 13, 1995) and Letter from Gary 
M Epstein to Scott Blake Harris (dated July 14, 1995) filed in the ACC Proceeding. 

Continental, 4 FCC Red at 6292. 

Id.. at 6293. 

Id.. at 6293-94. 

~ ~ 24, supra. 
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66. We recogniz.e that some pennittees were forced to reconfigure their channel 
assignments based on the east/west pairing policy . .!.QJL However. by the end of this year. all 
existing permittees will have received their paired assignments,.ill;'. completing the process we 
began in Continental. From that point forward we propos·e to promote greater flexibility in 
the service by no longer requiring .that permittees maintain east/west pairings of channel 
assignments. \Ve seek comment on this proposed change in current policy. 

D. Service to Alaska and Hawaii 

67. In 1991. prior to the initiation of DBS service by any permittee. the 
Commission found that it would be premature to impose specific requirements for ser;ice 
from \\·estem DBS orbital locations to states outside the contiguous United States.~ The 
Commission stated that industry plans were insufficiently clear to permit us to determine 
whether there is a need to mandate specific service requirements for those areas. and opined 
that such requirements could foreclose future developments in the provision of DBS 
service. wtii However, the Commission emphasiz.ed its commitment to ensuring that DBS 
service is truly nationwide, and promised that it "would not hesitate to revisit this issue" 
should it appear. as DBS develops. that Alaska and Hawaii will not be adequately served. 107

,. 

In this connection, we note that the State of Hawaii has recently urged the Commission to 
require service to Hawaii.m'. 

68. The two DBS services currently in operation serve only the contiguous United 
States . .l.Q2! Of the permittees in a position to launch a satellite in within the next two years. 
only Tempo Satellite has requested modification of its permit to construct a satellite with the 

See. ~. Continental. 4 FCC Red at 6294. 

Dominion must file technical infonnation to support its request for channels at the 166° orbital location 
by December 4, 1995. S= Dominion Video Satellite. Inc., DA 95-1978 (Sept 15, 1995). Once the 
staff has processed Dominion's due diligence showing. it will be able to process F.choStar's showing 
with respect to its western orbital location - the final pending request for channel assignments. 

Potential Uses of DBS. 6 FCC Red at 2582-83. 

id. at 2583. 

Comments of the State of Hawaii. pp. 1-3. filed in CS Docket No. 95-61 on July 28. 1995. 

It has recently been reported that customers in Alaska are able to receive DIREC1Vs transmissions 
using receiving dishes ranging from about 4 to 8 feet in diameter, depending on the location. ~ 
Comnnmicarions Daily (Oct. 17. 1995). 
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configuration necessary to serve Alaska and Hawaii from its eastern satellite.ill!'. But Tempo 
has recentlv indicated that it mieht not launch its satellite for service from the 119° orbital 
location.ill Neither EchoStar nor Directsat has configured the satellites they intend to launch 
over the next year to serve Alaska or Hav .. ·aii. although they do propose such service from 
their western orbital locations at some time in the furure. 1 i:: Unfonunately. semi-annual 
reports filed by DBS pemlittees indicate that none have begun construction on satellites to he 
launched to their western orbital positions. Thus. it is unclear whether any perrnittee will 
pro\·ide service to these states in the near furure. 

69. In vie\v of the maturation of the DBS industry and the lack of certainty that 
DBS service will be provided outside the contiguous United States in the near future. we 
believe it is now appropriate to revisit our earlier decision to forego requirements that DBS 
operators provide service to Alaska and Hawaii. As we consider allowing new competitors to 
enter the DBS service and existing permittees complete their systems. it is important that 
service to these geographic areas be included in any future plans for DBS service. Such 
requirements have long been imposed on other domestic satellite operators . .l.Lli It appears that 
similar requirements may be necessary for DBS operators to achieve our goal of truly 
nationwide DBS service. 

70. We propose to require that new permittees provide service to Alaska and 
Hawaii where such service is technically feasible from the assignee orbital location.illL We 
further propose to condition the retention of channels assigned to current permittees at 
western orbital locations on provision of such service. An existing DBS permittee could 
satisfy this requirement in either of two ways. First, it could begin DBS operations serving 
these areas from its western orbital locations. Alternatively, it could design and initiate 
operations from satellites capable of serving these areas from its eastern orbital location. If it 
does neither, it would lose its channel assignments at the western orbital location so that those 

llli 

ill. 

ill:. 

S= Application for Modification, DBS-93-021\.1P (July 26, 1993); Public Notice. Report No. DBS/PN 
93-03, Mimeo No. 34211. 

S= footnote 18, supra. 

E.choStar/Directsat Consolidated Response to Oppositions to Requests for Extension. DBS File Nos. 
129-SAT-EXT-95 and 131-SAT-EXT-95 (filed Aug. 25, 1995). 

47 C.F.R. § :!5.l 14(cX15). 

As noted in footnote I 09, supra. DIRECfV has subscribers in the Alaska. which DIREC1V serves from 
its satellites at the 101° orbital location. Tempo Satellite has submitted technical materials in support of 

. its proposal to modify its construction permit to configure its satellite for service to both Alaska and 
Hawaii from the I I9° orbital location. and it proposed to provide the same service using ACCs 
channels at I I 0°. ~ footnote I I 0, supra. 
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DBS resources can be reassigned to someone willing to make fuller use of them by providing 
service to areas currently wider- or wiserved by DBS. We seek comment on this proposaj.lli. 

E. License Imn 

7 l. Our interim rules provide for five year license terms for DBS systems . .ill!. The 
Communications Act of 1934. as amended provides for a maximum term of 10 years for 
non-broadcast radio licenses.ill Space stations in the fixed satellite service have a license 
term of ten years.~ Technological evolution has resulted in the development of DBS 
satellites that may have useful lives in excess of ten years.ill We therefor~ propose to e:\1end 
the license term for non-broadcast DBS satellites from five years to ten years for all licenses 
issued after final adoption of the proposed rule. Licenses for broadcast use of DBS resources 
will continue to be limited to five years.ill! We believe that a longer license term will 
encourage investment and innovation in the DBS service by ensuring a longer time horizon in 
which to execute a business plan. We seek comment on this proposal. 

VI. PROPOSED AUCTIONING OF DBS PERMITS 

72. In the Second Report m~ in our Competitive Bidding proceeding, we 
identified a number of services that henceforth would be subject to competitive bidding. llil 
but we deferred consideration of whether DBS licenses should be .auctionable "until the nature 

~ 900 IyUiz Second R&Q 10 FCC Red at 6906 (loading requirements for incwnbent users) The 
Commission stated that incwnbents who do not take advantage of the capacity made available to them 
should not be entitled to retain spectrum that it has not used for the term of its license, and that such 
policies will prevent spectrum warehousing. 

~47C.F.R § 100.17. 

47 U.S.C. § 307(c). The Communications Act limits television broadcast licenses to a maximum of five 
years and radio broadcast licenses to a maximwn of seven years; all other classes of station are limited 
to a maximwn of ten years. Id.. A DBS provider offering a subscription service is not considered to be 
a broadcast licensee. ~Subscription Video. 1 FCC Red 1001, 1005-06 (1987). 

47 C.F.R § 25.120(a). 

Technical specifications for DIRECIVs third satellite indicate that it is expected to have a useful life of 
eighteen years. ~. ~. Letter from Hughes Communications Galaxy, Inc. to William F. Caton. 
Secretary (dated May 22. 1995) (includes technical specifications for transmissions over an eighteen year 
period). 

47 U.S.C. § 307(c). 

Implementation of Section 3Q9(D of the Communications Act - Competitive Bjddini, Second Report 
and Order, 9 FCC Red 2348 (1994X"Second R&Q"). See also 47 C.F.R § 1.2102. 
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of that service becomes clearer. 11.l.l::.:'. We now believe that the nature of DBS service has 
become sufficiently clear for us to resolve this question. T~·o DBS providers - DIRECTV 
and USSB - have commenced providll)g servic~ to subscribers. and at least two pennittees -
EchoStar and Directsat - are planning to initiate service in the near future. Moreover. other 
entities such as MCI Telecommlll'iications Corporation ("MCI") and certain regional Bell 
Operating Companies ("RBOCs") have expressed interest in providing DBS service.i:.:.: Thus. 
,,.e belie,·e that adequate information is available regarding the nature of both existing and 
planned operations to determine the auctionability of DBS. 

A. Authority m_Conduct Auctions 

73. The first issue we address is whether the Commission has the authority to use 
auctions as a means of a\\arding DBS construction pennits, as well as whether auctions in 
this service \Vould be consistent with statutory objectives. The Commission is authorized by 
Section 309(j) of the Communications Act to employ auctions to choose among mutually 
exclusive applications for initial licenses or construction pennits.illl Under Section 309(j). in 
order to employ auctions for a particular service, the Commission must determine that "the 
principal use of [the] spectrum will involve, or is reasonably likely to involve. the licensee 
receiving compensation from subscribers."lliL To employ auctions, the Commission also must 
find that the use of competitive bidding will promote certain statutory objectives.~ These 
objectives are: 

(A) the development and rapid deployment of new ·technologies, products, and 
services for the benefit of the public, including those residing in rural areas, without 
administrative or judicial delays; 

(B) promoting economic opportunity and competition and ensuring that new 
and innovative technologies. are readily accessible to the American people by avoiding 
excessive concentration of licenses and by disseminating licenses among a wide 

Second R&Q 9 FCC Red at 2352 n.11. 

Indeed. MCI has announced its intention to bid on the specttum reclaimed from ACC at I I 0° if the 
Commission adopts competitive bidding rules for DBS. l\ilCI has further stated that it would make an 
opening bid of $175 million for this spectrum. Ss:s: Letter from Gerald H. Taylor, President of MCI. to 
Hon. Reed E. Hundt (dated Oct 10, I995). Five RBOCs (Ameritech. Bell Atlantic. Bell South. NYnex 
and Southwestern Bell) have applied for waivers of the Modified Final Judgment. United States y. 
American Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C. 1982), affd sub nom. Mazyland v. United States.· 
460 U.S. 1001 ( 1983). to allow them to enter the DBS business. Communications Dai(v (Oct. 3. 1995). 

47 U.S.C. § 309(jXI). 

47 U.S.C. § 309(jX2XA). 

47 u.s.c. § 309(jX2XB). 
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variety of applicants, including small businesses. rural telephone companies, and 
businesses owned by members of minority groups and women; 

(C) recovery for the public of a portion of the value of the public spectrum 
resource made available for commercial use and avoidance of unjust enrichment 
through the methods employed to award uses of that resource: and 

(0) efficient and intensive use of the electromagnetic spectrum.'~-

7.+. In considering whether the criteria of Section 309(j) are met. we first examine 
whether the DBS construction permits to be issued for the spectrum reclaimed from ACC -
or for spectrum that may be reclaimed in the future -- are "initial" \\ithin the meaning of the 
statute. We think it is clear that they are. ACC's construction permit has been cancelled. and 
any construction permit awarded to another party for the subject spectrum will be a newly 
issued permit. Moreover. if we look to the legislative history of Section 309(j) for guidance 
as to \Vhat Congress intended by specifying that auctionable licenses must be "initial," we find 
that Congress wished only to preclude the use of competitive bidding for license renewals and 
modifications.ill!'. In our view. there is nothing in the language of Section 309(j) itself or its 
legislative history that would suggest that Congress intended to prohibit the auctioning of new 
licenses or construction permits for reclaimed spectrum. Thus, we tentatively conclude that 
the construction permits available for the spectrum reclaimed from ACC, as well as any 
construction permits or licenses that may become available for reclaimed DBS spectrum in 
the future, should be deemed initial within the meaning of Section 309(j). 

75. With respect to the requirement of mutual exclusivity, we believe that it is 
highly likely that mutual exclusivity will exist among applications for the spectrum reclaimed 
from ACC. More than one entity has expressed interest in the spectrum currently available at 
110°.122! Moreover, given the relative scarcity of DBS charmels generally - with only 32 
channels at each of eight orbital locations - we believe that there will likely be more overall 
demand for channels in the future than can be satisfied by the channels that become available 
for application. We therefore anticipate that in most cases in which DBS spectrum becomes 
available, we will receive mutually exclusive applications. Moreover, as we have indicated 
previously, we believe that it is appropriate to schedule an auction in cases where mutual 
exclusivity is likely to exist. If it then turns out that only one application is filed for a 
particular construction permit, we will cancel the auction and process that application . .lJ.Q'. We 

47 U.S.C. § 309(jX3XA}{D). 

H.R. Rep. No. 111. I 03d Cong .. I st Sess .. at 253 ( 1993). 

MCI's interest in this spectrum has already been mentioned. ~footnote 123. supra. TCI's interest in 
this spectrum is evidenced by its purchase agreements with ACC. ~Advanced Order at~ 40 & n.79. 

~ Second R&Q 9 FCC Red at 2376. 
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further note that, pursuant to Section 309(jX 6XE), llli we have sought means of avoiding 
mutual exclusivity in the DBS service that would be consistent with the objectives of the 
statute. and \Ve tentativelv conclude that there are no means of doing so. We recognize that. 
for various technical or ~conomic reasons. an application seeking ch'°annels at a particular 
orbital location may not conflict \\'ith an application for channels at a different location. 
especially one oft~ring significantly different geographic coverage. HO\vever. the channels at 
a gi,·en orbital location are for the most part interchangeable. In light of these circumstances. 
we are inclined to consider mutual exclusivity to occur only \Vhen the number of DBS 
channels sought at a given orbital location exceeds the number available there. We request 
comment on these tentative conclusions. and we ask in particular that interested parties 
suggest possible alternative criteria for identifying mutually exclusive applications for DBS 
channels. 

76. We tum next to the question of whether the principal use of DBS spectrum is 
reasonably likely to involve the licensee receiving compensation from subscribers. As w~ 
have stated previously, auctions are authorized if at least a majority of the use of the 
spectrum is likely to be for subscription-based services.ml We look to classes of licenses and 
pennits rather than individual licenses.illl As noted above, two DBS licensees have already 
begun providing service to the public, and both operate on a subscription basis. Moreover, all 
other pennittees planning to launch satellites and initiate service in the near future also plan 
to offer subscription-based service. For example, Echostar proposes to offer 65 channels of 
digital video programming, audio programming, and data service to subscribers.~ Directsat 
similarly plans to offer 60 channels of video programming, l;llldio ·programming, and data 
service to subscribers.ill!'. In light of these circumstances, we tentatively conclude that DBS is 
likely to be primarily, if not entirely, a subscription-based service in the foreseeable future, 
and that the principal use requirement of Section 309(jX2) is satisfied. 

77. We also tentatively conclude that using competitive bidding as a means of 
awarding construction pennits for DBS spectrum that has become available or becomes 
available in the future will promote the objectives of Section 309GX3). More than any other 
method of awarding construction pennits, auctions are likely to foster the rapid deployment of 
new technologies and products by putting spectrum in the hands of those who value it most 
highly. It is also our view that, by promoting the rapid deployment of DBS, auctions will 

47 U.S.C. § 309(jX6XE). 

Second R&O. 9 FCC Red at 2354. 

~ EchoStar Satellite Corporation. Request for Additional Time to Construct and Launch a Direct 
Broadcast Satellite System. File No. 131-SAT-EXT-95 (filed J~ly 26, 1995), at 8-9. 

~ Directsat Corporation. Request for Additional Time to Construct and Launch a Direct Broadcast 
Satellite System, File No. 130-SAT-EXT-95 (filed July 28, 1995), at 7-9. 
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serve Congress' goal of bringing new services to rural areas where homes may not be passed 
by cable television. Because DBS-does not require the infrastructure that cable does. it offers 
video services to sparsely populated or.remote locations. 1t also offers service in competition 
with cable in areas \vhere both cable and DBS are available. thus furtherine Coneress' 
n~jecti\·e of promoting competition .. In addition. unlike the reassignment policy set forth in 
Cnntinental..L.:!1: auctions \\·ill result in recovering for the public a portion of the \·aiue of DBS 
spectrum. Finally. the rapid award of DBS licenses by auction \\ill promote efficient use of 
DBS spectrum . .u: 

B. Competitive Bidding Design 

78. Having tentatively concluded that DBS construction permits should henceforth 
be subject to competitive bidding. we propose below an auction design for this service. In 
the Second R&Q, we indicated that we would tailor the desi211 of each auction to fit the 
characteristics of the authorizations to be awarded, .llBL and we established criteria for selecting 
the auction design most appropriate for each particular service. In general, we indicated that 
the auction procedures chosen for each service should be those that will best promote the 
policy objectives identified by Congress in Section 309Q). We further concluded in the 
Second R&Q that in most cases these goals will best be achieved by designing auctions that 
award authorizations to the parties that value them most highly. As we explained. such 
parties are most likely to deploy new technologies and services rapidly, and to promote the 
development of competition for the provision of those and other ~ces . .l.l2t In addition. we 
indicated in the Second R&O that, to best meet our goals, it would be important in designing 
auctions to ( 1) take into account any value interdependency among licenses to be auctioned. 
so that licenses can be aggregated efficiently; (2) award licenses to the appropriate parties 
rapidly, so that consumers will benefit from the competition brought about by new suppliers 
as soon as possible; and (3) avoid bidding procedures that are overly complex and costly in 
relation to the task to be accomplished.~ 

~«J 7,supra. 

In the Advanced CXder. we set out a timetable for expeditiously reassigning ACCs DBS channels. ~ 
Advanced Order at ~ 3. 

Second R&Q 9 FCC Red at 2367. 

Id. at 2360. 

S= id. at 236 l. 
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79. We propose to auction two permits for the construction of satellites to use the 
DBS channels currently available at the 110° and 148° orbital locations.lilL It appears from 
the confimrration of current DBS svstems that channels are most effectivelv utilized when" 
they are ivailable in a substantial quantity at a given orbital location. and that the more 
channels a DBS operator has at a particular location. the greater its capacity to ofter 
competiti\'t! DBS sen·ice. Maintaining the a\'ailable channels in blocks should ensure that the 
\\·i1mer of either block \\·ill ha\·e sufticient capacity to proceed with rapid deployment of a 
robust DBS service. We therefore have tentatively decided not to divide the a\·ailable blocks 
of channels into smaller parcels. or to auction each channel individually. Thus. the 
construction pennit for spectrum at 110° would be for a block of 28 chann~ls -- the 27 
channels reclaimed from ACC and the one channel that has never been assigned -- and the 
construction pennit for spectrum at 148° \\<·ould be for the block of 24 channels reclaimed 
from ACC. We seek comment on our proposal. and on whether these channels should be 
offered in a difterent configuration. 

80. In setting forth the advantages and disadvantages of various competitive 
bidding designs in the Second R&Q, we concluded that simultaneous multiple round bidding 
would be our preferred method of conducting auctions.illl but we also indicated that this 
method might not be appropriate for all licenses. Thus, we explained that "[t]he less the 
interdependence among licenses, the less the benefit to auctioning them simultaneously. 
Because simultaneous auctions are more costly and complex to run, we may choose a 
sequential auction design when there is little interdependence among individual licenses or 
groups of licenses. "illl We tentatively conclude that, indeed, there would be little to gain by 
conducting simultaneous auctions of the construction permits for the DBS spectrum reclaimed 
from ACC. The channels at 110° are capable of full-CONUS service, which allows a DBS 
operator using them to provide service to the entire United States. The channels at 148° are 
capable of only half-CONUS service, without coverage to the easternmost part of the United 
States. Thus~ channels at 110° and at 148° are not likely to be close substitutes in the near 
tenn. Moreover, there is no evidence of synergies between the channels at the two orbital 
locations, especially given our proposal to abandon the requirement that channels be 
maintained in east/west pairs.~ We therefore propose to award the construction pemlits for 
the channels cwrently available at 110° and 148° by means of a sequential auction, with the 
channels at one orbital location being offered immediately after the other. We seek comment 

.l.:!.l.L A separate llU feeder link plan allocates frequencies for transmitting radio signals from a DBS 
operator's ground facilities to a DBS satellite ("uplink") and from the DBS satellite to the United States. 
Puerto Rico and the Virgin Islands ("downlink"). !i= IlU Radio Regulations, Appendix 30A (Orb-88). 
ll1e construction permits available for auction would include authority to transmit pursuant to these 
allocations in accordance \\ith the BSS Plan. 

Second R&O, 9 FCC Red at 2366. 

ld.. at 2367. 

~, 65. supra. 
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on this proposal, and we also ask interested parties to comment on whether there are 
foreseeable circumstances in which simultaneous auctions of DBS pennits would be more 
appropriate than sequential auctions. 

81. If \\·e decide to employ sequential auctions. we must decide· \\·hether single 
round or multiple round bidding is more appropriate for the DBS construction pennits to be 
:.marded. Single round sealed bidding would be a simple method of awarding DBS 
construction pennits. and the cost of such an auction would be low for both the Commission 
and auction participants. However. we are inclined to think that sealed bidding would be 
inappropriate for DBS construction pennits. because the value of these permits is likely to be 
\·ery high and at the same time may be somewhat uncertain. In a sealed bid auction. bidders 
would have to guess about the value that other bidders place on the construction pennits to be 
mvarded and there is a substantial risk that the party who values a pennit most highly may 
not submit the winning bid. Moreover, multiple round bidding may result in more aggressive 
bidding because it may provide more information about the value of the permit. With better 
information. bidders have less incentive to shade their bids downward in order to avoid the 
'\\<inner's curse." that is, the tendency for the winner to be the bidder who most 
overestimates the value of the item being auctioned illL We therefore tentatively conclude that 
a multiple round auction would be preferable to sealed bidding, and we believe that sequential 
multiple round auctions need not be costly for either the Commission or auction participants. 
We recognize. however, that where there are few bidders for a particular construction pennit 
which is likely to be the case with DBS, there is a risk of collusion among those bidders and 
that single round (sealed) bidding is less susceptible to such collusion. With sealed bidding, 
the gain from cheating on a collusive arrangement is greater because the other parties cannot 
retaliate immediately, as they could in a multiple round auction. Thus, while we tentatively 
conclude that multiple round bidding would be the best method of auctioning the channels 
reclaimed from ACC, we request comment on the various advantages and disadvantages of 
single round and multiple round bidding as a method of auctioning DBS pennits in the futW'e. 

82. If we adopt multiple round bidding as our method of auctioning DBS 
construction pennits, we must further decide whether bidding should be oral or electronic. 
We tentatively conclude that oral outcry would be the best method of submitting bids in the 
case of DBS, and we tentatively conclude that this method should be used for the channels 
reclaimed from ACC. An oral outcry auction has the advantage of being simple and rapid, 
and it avoids the additional complications associated with electronic filing. On the other 
hand, in an oral outcry auction bids are normally made continuously, with no intervals . 
between rounds, and it is possible that this could cause problems for bidders who need time 
to arrange for additional financing in the course of the auction in the event bidding goes 
higher than anticipated. Given that only two pennits will be available for auction at this time. 
and further given that bids for these permits are likely to be very high, it may be that only 
those who already have access to substantial assets upon which to draw will be inclined to 

illi ~Second R&Q. 9 FCC Red at 2362. 
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participate in the auction process. We note, however, that the auctioneer could be given 
discretion to detennine the pace of an oral outcry auction. We ask for comment on these 
issues. 

83. \Ve also seek comment on \\hether a combined sealed bid-oral outcry auction 
may he appropriate \\·ith respect to the channels at the 110° and 148° orbital locations. L:nder 
this auction method. applicants \\"Ould submit a sealed bid in the first round. and the highest 
bidders in this round would then compete in future rounds in an oral outcry auction. This 
method of auctioning the reclaimed ACC channels may help reduce the risk of collusion 
\\hile retaining the benefits of a multiple round auction. 

C. Bidding Procedures 

84. Sequencing If we ultimately decide to auction available DBS construction 
permits sequentially. as we have proposed. we -will have to establish the specific sequence in 
\vhich permits are auctioned. We stated in the Second R&Q that in general the highest value 
licenses should be auctioned first because the greater the value of the license. the greater the 
cost to the public of delaying licensing.~ Because it is unlikely that more than a few DBS 
construction pennits will ever be available at the same time. and because we anticipate that 
DBS auctions can be conducted rapidly, there may be no need for concern about the 
sequencing of auctions causing a delay in the issuing of available permits. Nonetheless, we 
propose to auction the 28 channels available at 110° first, because all of the information 
available to us - including TCI's efforts to acquire the pennit for these channels and MCI's 
announcement that it would open bidding for them at $175 million - indicates that these 
channels have the highest value of those currently available. We think that bidders will not 
-wish to bid on the channels available at 148° until they have had the opportunity to bid on 
the channels at 110°. We seek comment on our proposal to· auction the construction permit 
for 28 channels at 110° first, as well as any general principles interested parties may wish to 
suggest for determining the sequence of future DBS auctions that may be held 

85. Bid Increments. If we decide to use multiple round auctions for DBS 
construction permits, we must also determine how bid increments will be established. A bid 
increment is the amount or percentage by which a bid must be raised above the previous 
round's high bid in order to be accepted as a valid bid in the current round. Imposing a 
minimum bid increment speeds the progress of the auction and helps to ensure that it 
concludes within a reasonable period. If we employ oral outcry bidding as proposed, we . 
believe the auctioneer should have discretion to establish bid increments - and raise or lower 
them in the course of an auction - consistent with directions provided by the Commission. 
In our vie\v. such discretion on the part of the auctioneer would contribute to the efficient 
conduct of an oral outcry auction. We request comment on this tentative conclusion. and we 

Id. at 2368. 
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solicit suggestions as to how bid increments should be detennined in the event bids are 
submitted electronically. 

86. Mininnun Opening Bid ·we propose to establish a minimum opening bid for 
the 28 channels a\'ailable at 110° .. both to help ensure that the auction proceeds quickly and to 
increase the likdihood that the public recei\'es fair market ,·alue for the spectrum. especially 
if there are tt!\Y bidders and a potential for collusion. We seek comment on this proposal. In 
addition. \\·e ask interested parties to suggest the appropriate Je,·el of a minimum opening bid 
for the permit for these channels. 1

.i
7
' Should we also have a minimum opening bid for the 2-+ 

channels at I-+8° and. if so. how should \ve determine the amount of that bid? FinaJh·. \Ve 

request comment on whether minimum opening bids should be required for other DB·s 
construction permits that may become available in the future. and if so. hmv we should set 
the le\'els of such minimum bids.~ 

D. Procedural and Pavment ~ 

87. The Second R&Q established procedural and payment rules for FCC auctions 
generally. 1

-i
9
' and we propose to apply these rules to DBS along with certain modifications 

proposed below. In keeping with the Second .R&Q and our previous practice, we also 
propose to retain discretion to implement or modify certain procedures that will be announced 
by Public Notice prior to particular DBS auctions, including rules governing the timing of 
application and payment requirements as well as any activity rules- and stopping rules that 
may be appropriate. We seek comment on these proposals. 

88. Pre-Auction Application Procedw-es. Under the rules established in the Second 
R&Q, applicants are required to file a short-form application prior to the auction in which 
they wish to participate, in accordance with the Public Notice specifying a filing deadline for 
such applications. The short-form application we propose to use for DBS auctions (FCC 
Form 175) appears in Appendix A We request comment on this form as well as the 
applicability to DBS of the short-form application procedures set forth in the Second .MQ . .oo'. 

Those commenters who believe that either the form or the procedures should be modified for 
DBS auctions should provide a detailed explanation of the nature of and reasons for their 
suggested changes. In addition, we believe that, although we have previously provided for 
the electronic filing of short-form applications, it would be more appropriate to allow only 

As noted above. MCI has stated that it would if given the opportunity. open the bidding for these · 
channels at $175 million. S= footnote 123, supra. 

We note that we required minimum opening bids in our narrowband PCS auctions. FCC Auctions. 
Personal Communications Service (National Narrowband) Bidder's Information Package (auction date. 
July :!5. 1994), at 6. 

~Second .R&Q, 9 FCC Red at 2375-84. 

ill at 2375-77. 
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manual filing of such applications for ·the auctions proposed for the available spectrum at 
110° and 148°. Given that there will likely be a small number of participants in these 
auctions. we think there \\<ill be no need to establish electronic filing procedures and systems. 
and \Ve also believe manual filing \vill be simpler. We ask for comment on this tentative 
conclusion. · 

89. Permitlee Qualifications. As explained above. we are proposing certain 
spectrum aggregation limits in this NPRM. fil We believe that entities that would exceed 
these limits as a result of successful bidding in our proposed auctions should be gi\·en 
sufficient time to divest themselves of the number of channels necessary to comply \vith the 
proposed limits. Accordingly. we propose to allow a period of ninety (90) days following the 
date of grant of a construction permit won through an auction for the auction '"'inner to either 
surrender to the Conunission its excess channels or file with the Conunission an application 
the grant of which would divest sufficient channels to come \\<ithin the proposed spectrum 

ill.: caps. 

90. Upfront Payment. There are several advantages to requiring the submission of 
an upfront payment prior to DBS auctions. Such a requirement would help to ensure that 
only serious. qualified bidders participate. and it would deter the filing of speculative 
applications. In addition, an upfront payment provides the Commission with a source of 
available funds from which it can satisfy any bid withdrawal and default payments that are 
incurred by an auction participant. We therefore propose to ~ an upfront payment in all 
DBS auctions, and we seek comment on how the siz.e of the payment should be detennined. 

91. Would it be appropriate, for example, to establish an upfront payment of five 
percent of the spectrum's estimated value? If commenters agree with this approach, they 
should discuss how the Conunission should estimate the value of the spectrum to be 
auctioned. In addition, if parties interested in bidding on the 28 channels at 110° are also 
interested in the 24 available channels at 148°, should a single upfront payment qualify them 
to bid on both channel blocks? If not, what is the appropriate amount of an upfront payment 
for each of the two channel blocks in question? Or should only the winner of the first permit 
be required to submit an additional upfront payment if it wishes to bid on the second permit? 
In addition, how should we determine the appropriate level of upfront payments for DBS 
channels that become available in the future? Is an upfront payment of approximately five 
percent of the estimated value of the permit appropriate in all cases? 

~ ~~ 33-53. supra. 

~ ~ 43. supra. Similar limitations on spectrum aggregation were placed on PCS license holders. To 
allow for compliance with PCS spectrum aggregation limitations, SMR. licensees, cellular licensees. and 
PCS licensees holding more spectrum than they are entitled to hold were given 90 days from final grant 
of a PCS license to divest. ~ 47 C.F.R. § 20.6(e); 47 C.F.R. § 24.204(£); 47 C.F.R. § 24.833. 
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92. With respect to the proCedure to be used for collecting upfront payments, we 
propose to require that prospective bidders deposit their payments in our lock-box bank bY. 
\Vire transfer or cashier's check by a date certain· that would allow the Commission sufficient 
time to verif)- the availability of the funds before the commencement of the auction. We 
tentati,·eiy conclude that such a procedure \Vill be simple to administer and will minimize the 
risk of defaults that could force the re-auctioning of spectrum. In light of the fact that re
auctioning could cause delays in service provision. and the public has already been \\·airing 
for the initiation of service on most DBS channels for more than a decade. we find it is of the 
utmost importance to protect against defaults in DBS auctions. V../e also find that requiring an 
upfront payment prior to the opening of each DBS auction can help promot~ this goal. We 
seek comment on this proposal. as \vell as any alternative collection methods comm.enters 
may wish to suggest. 

93. Payment for Construction Permits Awarded by Competitive Bidding. To help 
ensure that auction \\'inners are able to pay the full amount of their bids. we decided generally 
in the Second R&O that every winning bidder in an auction must tender a down payment 
sufficient to bring its total deposit up to 20 percent of its winning bid.ill! We also concluded 
that full payment of the remainder of the winning bid should be paid in a lump sum.~ Thus. 
\Ve indicated that. unless we specified otherwise, auction winners would be required to make 
full payment of the balance of their winning bids within five business days following award 
of their authorization, and the grant would be conditioned on this payment.lliL In the case of 
DBS auctions, we propose to require that every auction winner submit to the Commission an 
amount sufficient to bring its total deposit up to 20 percent of its Winning bid within 10 
business days of the announcement of winning bidders. A down payment in the amount of 
20 percent of the winning bid would help ensure that auction winners have the necessary 
financial capabilities to complete payment for the construction permit and pay for the costs of 
constructing a DBS system and protect against possible default, \.\ihile at the same time not 
being unduly onerous. We further propose to require winning bidders to file information in 
conformance with Part 100 of the Commission's Rules within 10 business days of the 
announcement of winning bidders. This existing application procedure, \.\ihich is necessarily 
flexible for the satellite service, constitutes the "long-form application" process referred to in 
our general auction rules and the Second MQ. Along with filing information in 
conformance with Part 100 of the Commission's Rules, the winning bidder would also be 
required to file a signed statement describing its efforts to date and future plans to come into 
compliance with our proposed spectrum caps.~ 

Second R&Q. 9 FCC Red at 2381. 

We have made an exception to this rule for "designated entities." which. in the context of FCC 
auctions. refers to small businesses. rural telephone companies. and businesses owned by women and 
minorities. ~ .id. at 2388. 

Id. at 2382. 

~ ~ 43. supra. 

1336 



94. After reviewing a winning bidders infonnation supplied in confonnance with 
Part 100 and determining that the bidder was qualified to be a pennittee, and after verifying 
receipt of the bidders 20 percent do\\11_ payment, the Commission would announce the 
application's acceptance for filing. thus triggering the filing window for petitions to deny. If. 
pursuant co Section 309( d) of the Communications Act. the Conunission dismissed or denied 
any and all petitions to deny. the Commission or the International Bureau would issue an 
announcement to this eftect. and the winning bidder \vould then have five business days to 
submit the balance of its winning bid. If the bidder did so. the permit would be granted 
su~ject to a condition that the licensee come into compliance ~ith our proposed spectrum 
caps within 90 days of the final grant. If the bidder failed t9 submit the balance of the 
winning bid or the permit \Vas othenvise denied we would assess a default ·payment as 
discussed below and re-auction the permit. We request comment on these proposals. and we 
ask in particular \\nether I 0 business days is the appropriate amount of time to give \\inning 
bidders to submit a 20 percent do\\11 payment and whether five business days is the 
appropriate amount of time to give winning bidders to pay the balance of a DBS bid. 

95. Bid Withdrawal, Default and Disqualification We have previously explained 
that it is important not only to deter insincere or speculative bidding in auctions. but also to 
provide an incentive for bidders wishing to withdraw their bids to do so before bidding 
ceases. In the Second R&Q, we observed that it is appropriate to create such an incentive 
because a withdrawal that occurs after an auction closes (default) is likely to be more hannful 
than one that occurs before closing.ill£ We noted, for example, that default reduces the 
likelihood that licenses will be assigned to those who value them inost and also imposes 
additional costs on the Commission. In keeping with our conclusions regarding payments for 
bid withdrawals, defaults, and disqualifications in the Second R&Q illl we make the following 
proposals: 

96. If we decide to use open outcry auctions for DBS, we believe it will be 
unnecessary to impose a monetary payment for withdrawing a bid during the course of 
bidding on a particular permit (that is, immediately after bidding has concluded for an 
individual permit and before bidding has begun on any other pennit), because such a 
withdrawal would not affect auction participants' decisions regarding how much to bid for 
other pennits, as would be the case in simultaneous auctions. In addition, any delay caused 
by the withdrawal of a bid in an open outcry auction would be minimal, and we also 
recognize that mistaken bids are more likely in an open outcry auction than when bids are 
submitted electronically or in writing. We therefore propose to rely on default payments to 
deter insincere bidding and to provide an incentive for bidders wishing to withdraw their bids 

ill. Second R&O. 9 FCC Red at 2374. 

ill:. ~.id. at 2373-75, 2382-83. 
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to do so before bidding ceases . .w :Under this proposal, a default payment would be assessed 
if a bidder fails to pay the full amount of its domi payment· or the balance of its winning bid 
in a timely manner, or is disqualified after the close of an. auction. We further propose that 
the amount of such a default payment should be equal to the difference between the 
defaultine auction \\inner's '\,inning" bid and the amount of the \\inning bid the ne::\.1 time 
tht: licen5e is offered for auction b}:--the Commission. if the latter bid is lO\ver. In addition. 
we propose that the defaulting auction \\inner \Vould be assessed a payment of three percent 
of the subsequent winning bid or three percent of its O\\TI "winning" bid whichever is less. 
Such an additional payment would serve to ensure that a cost is imposed on a winning party 
for defaulting. and that the Commission is compensated for the cost of re-auctioning the 
license. We request comment on this proposal. and we would like to know in particular 
whether the proposed three percent penalty is a sufficient deterrent to insincere bidding. 

97. If we decide to use single round sealed bid auctions for DBS. we propose to 
assess no payments for withdra\\'ing a bid ( 1) before the bids are opened. or (2) after the bids 
are opened but before the high bidder has been notified. In either of these two situations, the 
Commission can quickly offer the license to the next highest bidder, and little hmm will have 
been done. However. if a high bidder defaults after being notified. it is likely that the 
licensing process will be delayed. Therefore. in keeping with the Second R&O. we propose 
to assess a payment equal to the difference between the high bid and the next highest bid on 
any party that defaults after being notified that it has submitted the high bid in a sealed bid 
DBS auction. Because there is no need to create an incentive for bidders to withdraw during 
the course of an auction when there is only one bidding round, ana because the Commissio; 
should be able to avoid the costs of re-auctioning when a high bidder in a sealed bid auction 
defaults. we see no need for the additional three percent payment requirement we have 
proposed in the case of oral outcry auctions.~ We request comment on these proposals. 

E. Regulatoty Safe~ 

98. Transfer Disc/oswe Provisions. In authorizing spectrum auctions, Congress 
expressed concern over the possibility that licenses would be issued for bids that fall short of 
market value.~ In order to accumulate data to evaluate whether this is occurring, we 
decided in the Second R&O to impose a transfer disclosure requirement on licenses awarded 
by auction, and we stated that we would give particular scrutiny to auction winners who have 

However, the Commission would retain discretion to bar a bidder who withdraws a bid from continued 
participation in the bidding for the same license or other licenses offered in the same auction. 

~Second R&0. 9 FCC Red at 2374-75. 

~ H.R Rep. No. 111. supra. at 257. Indeed. Congress directed that we take steps to prevent unjust 
enrichment due to trafficking in licenses obtained through competitive bidding, 47 U.S.C. § 309(jX4)(E). 
Such unjust enrichment was thought likely to be a potential problem where participation in auctions is 
limited to ensure designated entities an opportunity to participate. ~Second R&Q. 9 FCC Red at 
2385. 
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not yet begtm to offer service to subscribers and who seek approval of a transfer of control or 
assignment of their licenses within_ three years of the initial license grant..l.6.2l We propose to 
apply a similar transfer disclosure requirement to DBS, but we are inclined to extend it to six 
years. which is consistent \\ith the deadline proposed above for the construction of all 
satellites in a DBS system . .!& Thus. we propose that any entity that acquires a DBS license 
through competiti,·e bidding. and seeks to transfer that license \\ithin six years of the initial 
license grant. should be required to file. together '"ith its application for FCC consent to the 
transfer. the associated contracts for sale. option agreements. management agreements. or 
other documents disclosing the total consideration received in return for the transfer of its 
license. The information should include not only a monetary purchase price. but also any 
future. contingent. in-kind. or other consideration (e.g.. management or consulting contracts 
either with or \\·ithout an option to purchase: below market financing). As we have 
previously stated we believe that such a filing requirement would not be a burden on 
licensees because the documents to be submitted to the Commission would be prepared in any 
event. .ill±'. Moreover. any competitive concerns raised by the possible disclosure of sensitive 
information can be addressed by the provisions in Sections 0.457 and 0.459 of our Rules, 47 
C.F.R §§ 0.457 & 0.459. providing for the nondisclosure of infonnation. We seek comment 
on this proposal. 

99. Peiformance Requirements. Congress has also directed that the Commission, 
in implementing auction procedures, "include perfonnance requirements, such as appropriate 
deadlines and penalties for perfonnance failures, to ensure prompt ·delivery of service to rural 
areas. to prevent stockpiling or warehousing of spectrum by licen5ees or pennittees, and to 
promote investment in and rapid deployment of new technologies and services."illl In the 
Second R&Q,. we decided that it is unnecessary and undesirable to impose perfonnance 
requirements on auctionable services beyond those already provided in our service rules.l<ii 
We have proposed above, as part of our DBS service rules, a number of performance rules 
which we think are sufficient to achieve the goals identified by the statute, and we have 
proposed that licenses be conditioned on fulfillment of these requirements. We therefore 
tentatively conclude that it is unnecessary to adopt any finther perfonnance rules in 
connection with our proposed auction procedures, and we seek comment on this tentative 
conclusion. 

100. Rules Prohibiting Collusion. In the Second R&O. we adopted rules 
prohibiting collusive conduct in connection with competitive bidding, explaining that these 

Second R&Q. 9 FCC Red at 2385-86. 

~ " "2.7. supra. 

Second .B.&Q, 9 FCC Red at 2386. 

47 u.s.c. § 309(jX4XB). 

Second .B.&Q, 9 FCC Red at 2386. 
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rules. which are codified at 47 C.F.R § 1.2105, would enhance the competitiveness of both 
the auction process and the structure of post-auction markets.illL Under these rules. bidders 
are required to identify on their short-fopn applications any parties with whom they have 
entered into any consortium arrangements. joint ventures. partnerships or other agreements or 
understandings \\hich relate in any· way to the competitive bidding process. Bidders are also 
required to cenit~• on their shon-form applications that they ha\'e not entered into any explicit 
or implicit agreements. arrc.l!lgements or understandings of any kind with any parties. other 
than those identified regarding the amount of their bid bidding strategies or the particular 
properties on which they will or will not bid. We propose to apply these same rules to DBS 
auctions. 

101. In addition. consistent \Vith other provisions of 47 C.F.R § 1.2105. we propose 
to require \Vinning bidders to submit a detailed explanation of the terms and conditions and 
parties involved in any bidding consortia joint venture, partnership or other agreement or 
arrangement they have entered into relating to the competitive bidding process prior to the 
close of bidding. All such arrangements must have been entered into prior to the filing of 
short-form applications. We further propose that after short-form applications are filed, and 
prior to the time the winning bidder has submitted its lump-sum payment of the balance of its 
bid all applicants should be prohibited from cooperating, collaborating, discussing or 
disclosing in any manner the substance of their bids or bidding strategies with other 
applicants for licenses serving the same or overlapping geographical areas, unless such 
bidders are members of a bidding consortium or other joint pidding arrangement identified on 
the bidder's short-form application. As we explained in the Second .R&Q, we believe that 
such requirements are not unduly burdensome and are appropriate to deter bidders from 
engaging in anticompetitive behavior. Such measures also serve to facilitate the identification 
and investigation of any suspect bidding behavior. As we also noted in the Second R&Q, 
allegations of collusion in a petition to deny may be investigated by the Commission or 
referred to the U.S. Department of Justice for investigation. Bidders who are found to have 
violated the antitrust laws or the Commission's Rules while participating in an auction may be 
subject to forfeiture of their domi payment or their full bid amount, as well as revocation of 
their license, and may be prohibited from participating in future auctions.~ 

102. At the same time, we believe it would be appropriate to apply to DBS the 
exceptions to our collusion rules adopted subsequent to the Second R&Q. Thus, we propose 
to allow applicants to (1) modify their short-form applications to reflect fonnation of 
consortia or changes in omiership at any time before or during an auction, provided that such 
changes do not result in a change in control of the applicant, and provided that the parties: 
fonning consortia or entering into omiership agreements have not applied for licenses for 
channels that may be used to cover the same or overlapping geographical areas: and (2) make 
agreements to bid jointly for licenses after the filing of short-form applications. provided that 

ill. k!.. at 2387. 

~ Id. at 2388. 
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the parties to the agreement have not applied for licenses that may be used to serve the same 
or overlapping geographical areas. ·we further propose to allow a holder of a non-controlling 
attributable interest in an entity submitting a shqrt-fonn aJ?plication to acquire an ownership 
interest in. fonn a consortium with. or enter into a joint bidding arrangement with other 
applicants for licenses that may be used to serve the same or overlapping geographical areas 
after the tiling of short-form applications. provided that ( 1) the attributable interest holder 
certifies to the Commission that it has not communicated and \\'ill not communicate with any 
party concerning the bids or bidding strategies of more than one of the applicants in which it 
holds an attributable interest or \Vith which it has a consortium or joint bidding arrangement. 
and which have applied for licenses that may be used to serve the same or overlapping 
geographical areas. and (2) the arrangements do not result in any change in· control of an 
applicant. 1

"'
1 We request comment on whether these proposed rules prohibiting collusive 

bidding arrangements are appropriately tailored for DBS au~tions. 

F. Designated Entities 

103. Section 3090) of the Communications Act provides that, when promulgating 
competitive bidding regulations. the Commission must "ensure that small businesses, rural 
telephone companies. and businesses owned by members of minority groups and women are 
given the opportunity to participate in the provision of spectrum-based services."m To 
implement the statute's provisions concerning these "designated entities," the Commission has 
identified several possible mechanisms, including installment payments, bidding credits and 
spectrum set-asides, to choose from when establishing competitive bidding procedures for 
particular services.lllL 

104. In the Second R&Q. we also indicated that special measures for designated 
entities may not be appropriate in all circumstances. We stated, for example, that installment 
payments should not be available for all spectrum auctions. Rather, to allow us to match 
such measures with eligible recipients (i.e., small businesses), we said that installment 
payments would be available only for certain licenses that do not involve the largest spectrum 
blocks and service areas. We did not want to delay service to the public by encouraging 
undercapitalized firms to receive licenses for facilities which they lack the resources 
adequately to finance.l12l We also indicated that, in service-specific rules, we might determine 

l2L 

~ Implementation of Section 3Q9(D of the Communications Act - Competitive Bjddini Memorandum 
Opinion and Order, 9 FCC Red 7684, 7687-89 (1994); 47 C.F.R § l.2105(c)(2}-(4). 

47 u.s.c. § 309(j)(4)(0). ~BlsQ 47 u.s.c. §§ 309(j)(3)(B) & GX4)(A). 

~ Second .R&Q, 9 FCC Red at 2388-98. 

kt. at 2390 (citing 47 U.S.C. § 309(j)(3)(A)). In addition, the legislative history explaining the 
designated entity provisions of the auction statute states that "the characteristics of some services are 
inherently national in scope. and are therefore ill-suited for small businesses." H.R Rep. No. 111. supra. 
at 254. 

1341 



that bidding credits are necessary to provide designated entities the oppornmity to bid 
successfully for a license. This determination, we stated, would "rest in whole or in part on 
our assessment of the available oppornmities in. and characteristics of. a specific 
spectrum-based service. nfil'. 

105. \Ve note further that. as discussed above. Section 309(j}(3) also requires the 
C 01nmission to promote economic opportunity and competition and ensure that ne"· and 
inno\"ati\·e technologies are readily accessible to the American people by avoiding excessive 
concentration of licenses and by disseminating licenses among a \\ide variety of applicants. 
including designated entities . .12±'. The statute. however. directs the Commission. in specif)'ing 
auction procedures. to pursue other objectives. including "the development ~d rapid 
deployment of nev,: technologies. products. and services for the benefit of the public. 
including those residing in rural areas. \.\<ithout administrative or judicial delays" and the 
promotion of "efficient and intensive use of the electromagnetic spectrum." .lliL 

l 06. The Commission has recognized that the huge costs involved in implementing 
satellite proposals have been a significant obstacle to new entrants in the field of satellite
based services.llii These high costs have often led to unsuccessful and prolonged attempts to 
obtain financing while service to the public is delayed and other qualified applicants are 
precluded from participating.m In light of the above discussion and the Commission's 
previous determinations concerning the extremely high implementation costs of satellite 
services, we tentatively conclude that we will make no special provisions for designated 
entities for the DBS spectrum reclaimed from ACC . .11&'. We note that expedient 
implementation of DBS service at the two orbital locations in question may indirectly benefit 

Second R&0. 9 FCC Red at 2391. 

47 u.s.c. § 309(jX3XB). 

47 U.S.C. § 309(jX3XA), (0). 

Establishment of Rules and Policies for the Di~tal Audio Radio Satellite Service in the 2310-2360 MHz 
Frequency Band. Notice of Proposed Ru!emaking, lB Docket No. 95-91, FCC 95-229, 60 Fed. Reg. 
35,616 (released June 15, 1995) at 1188 ("DARS..NfBM''). See also Rules and Policies Pertainini to a 
Mobile Satellite Service in the 1610-1626 5a483 5-2500 MHz Frequency Bands, 9 FCC Red 5936, 
5969-70 ( 1994). 

PARS NPRM at, 88. 

Regarding the cost of DBS. Tempo Satellite states that it bas spent nearly $250 million on the 
construction of two satellites for use at either the 110° or the 119° orbital location. ~ Application for 
Review of Tempo DBS. Inc. at 3 (dated May 24. 1995), filed in the Advanced Proceeding. EchoComm 
Communication Corporation, parent company of EchoStar, bas raised $323.3 million to finance the DBS 
systems of Echostar and Directsat (each system will include at.least two satellites) . .S= Request of 
EchoStar Satellite Corporation for Additional Time to Construct and Launch a Direct Broadcast Satellite 
System at 5 (dated July 28, 1995), File No. DBS-88-01. 
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designated entities by providing new opportunities for programming and equipment supplied 
bv desiimated entities. We seek comment on this tentative conclusion. We also seek 
comme~t on '-"nether special provisions should be made for designated entities in future DBS 
auctions. Finally. \Ve request corrl:1'11ent on \\nether future auctions of smaller blocks of DBS 
spectrum or technological advances in the delivery of DBS service might reduce capital 
requirement barriers for designated entities. 

VIl. CONCLUSION 

107. Based on the considerations discussed above. we conclude that the proposals 
set forth in this NPRM will best serve the public interest in competitive. efficient. rapid and 
intense use of DBS resources. We seek comment on all aspects of the proposed service and 
auction rules and anticipate an extensive record on which to base decision.S on final 
regulations and policies. 

VIII. PROCEDURAL MATTERS 

108. This is a non-restricted notice and comment rulemaking proceeding. Ex parte 
presentations are permitted except during the Sunshine Agenda period, provided they are 
disclosed as provided in Commission rules. ~~eoerally 47 C.F.R §§ 1.1202, 1.1203, and 
l.1206(a). 

109. As required by Section 603 of the Regulatory Flexibility Act, the Commission 
has prepared an Initial Regulatory Flexibility Analysis (IRF A) of the expected impact on 
small entities of the proposals suggested in this document. The IRF A is set forth in 
Appendix B. Written public comments are requested on the IRF A These comments must be 
filed in accordance with the same filing deadlines as comments on the main body of the 
NPRM, but they must have a separate and distinct heading designating them as responses to 
the Initial Regulatory Flexibility Analysis. 

110. Initial Paperwork Reduction Act of 1995 Analysis. This NPRM contains either 
a proposed or modified infonnation collection. As part of its continuing effort to reduce 
paperwork burdens, we invite the general public and the Office of Management and Budget 
("Ol'vffi") to take this opportwrity to comment on the infonnation collections contained in this 
NPRM, as required by the Paperwork Reduction Act of 1995, Pub. L. No. 104-13. Public 
and agency comments are due at the same time as other comments on this NPRM; OMB . 
comments are due 60 days from the date of publication of this NPRM in the Federal Register. 
Comments should address: (a) whether the proposed collection of information is necessary 
for the proper performance of the functions of the Commission. including whether the 
information shall have practical utility: (b) the accuracy of the Commission's burden 
estimates: (c) ways to enhance the quality, utility, and clarity of the information collected: and 
( d) ways to minimize the burden of the collection of information on the respondents, 
including the use of automated collection techniques or other fonns of information 
technology. 
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111. Pursuant to applicable procedw-es set forth in Sections 1.415 and 1.419 of the 
Commission's Rules, 47 C.F.R §§ -1.415 and 1.419, interested parties may file comments on 
or before November 20. 1995 and reply comments on or before November 30. 1995. To file 
formally in this proceeding. parties must file an original and five copies of all comments. 
reply comments. and supporting documents. If parties \Vant each Commissioner to receiYe a 
personal copy of their submissions. they must file an original plus nine copies. Parties should 
send comments and reply comments to the Office of the Secretary. Federal Communications 
Commission. Washington. D.C. 20554. Comments and reply comments will be available for 
public inspection during regular business hours in the Reference Center of the Federal 
Communications Commission. 1919 M Street. N.W .. Washington, D.C. 20554. Room 239. 
For further information. contact Bill Wiltshire or Suzanne Hutchings at (202) 418-0420 or 
Diane Conlev at (202) 418-0660. 

112. Written comments by the public on the proposed and/or modified information 
collections are due on or before November 20. 1995. Written comments must be submitted 
by the Office of Management and Budget on the proposed and/or modified information 
collections on or before 60 days after the date of publication in the Federal Register. In 
addition to filing comments with the Secretary, a copy of any comments on the infonnation 
collections contained herein should be submitted to Dorothy Conway, Federal 
Communications Commission, Room 234, 1919 M Street, N.W., Washington, D.C. 20554, or 
via the Internet to dconway@fcc.gov and to Timothy Fain, OMB Desk Officer, 10236 NEOB. 
725 17th Street. N.W., Washington, D.C. 20503 or via the Intern~ to fain_t@al.eop.gov. 

IX. ORDERING CIAUSES 

113. Accordingly, IT IS ORDERED that, pursuant.to Sections 1, 4(i), 4(j), 7, and 
3090) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 
157. and 3090), NOTICE IS HEREBY GIVEN of the proposed amendments to Part 100 of 
the Commission's Rules, 47 C.F.R Part 100, in accordance with the proposals in this Notice 
of Proposed Rulemaking, and that COMMENT IS SOUGHT regarding such proposals. 

114. IT IS FUR1HER ORDERED that the Secretary shall send a copy of this 
Notice of Proposed Rulemaking, including the Initial Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small Business Administration in accordance with 
paragraph 603(a) of the Regulatory Flexibility Act, 5 U.S.C. § 601 et seq. 

FEDERAL COMMUNICATIONS COMMISSION 

William F. Caton 
Acting Secretary 
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APPENDIX A 

Proposed Short Fonn Application 
FCC Fonn 175 
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--~erc11 ...:~mmun1~auons ~"'mm1uton 

'.'Vasnongton. D. C . .:?055-' 

Application to Participate in an FCC Auction 
Reac 1nmuct1ons on Back 3er"ore Comclef!ng/ 

1. .a..pplicant 

\1c'iil . .a..ccress ·No 0 0. 3oxesl 

i :)pec1aLUse 'OMS Aocro"a' l06C-0600 
,r------+---~-------~----l exoares 9/30198 

I FCC Use Only !-------------...:---~ Es11matec Average Buraen 
~ · Per Resconse: "5 Manures 

! 8. Applicant 
· Classification: 

0 Individual 

0 Trust 

Dorher 

D Partnership 

0 Cort>otat1on 

9 Financ1a1 Eiig1b1iirv di acc11cac1e1 

n Crc.ss •evenues oo nor 

: 0 .. .a..001icant Status: n 5ma11 :lus;ness 
._. ~"'ce-ea :ne "'."'!a.x1r.wm :cdar 

------------------------------ Jmount scec1iiea n :ne FCC 
- __ :', 5•CC:f"I~;~~ ~ :·:~1C11.r1 

:iscaoimel"'! =>3yment 
" Stace 5. z;p Coce ;:o•an ~voe ·uaes ~ovemon~ :l"e 

auc1onao1e service. 

'0 ""01a1 . .a..sse!s ii aoc1ic3b1e1 :o 

~ --LJ ~;.;r31 ·e•eonone ·:Cr!":ar.v ,__ 
------------------------------, .iot exceed maximum aoaiar LJ ..,,nori:v ownea ::iusu,es; -:. i..c:1on "umcer ' . 

''' FCC . .a..ccount Numoer · amount scecaiiea 1n :ne FC: 
Rules governing tne 
auc1onable service. 

LJ 'Nomar. ::wned cus1t"ess 

'0 -.ior.e ::i :~e acove 

\1ar1<ets ana !=requencv 61ocic:s ,'C1anneis ior which you want to bid. if more than 5 markets, use supo1emencai form FCC i :-;.5;_ 
..,ancet -...o. 

ALL D 
Frequency Block/Channel No. 

Enter Frequencv Block /Channel Number!sl or Lenerlsl or Check All ALL 0 
al 

:cJ 

Id) 

(el 

D Check here if supplemental forms 17S.S are attached. Indicate number of supplemental forms 175·5 attached: 

D Check here if exhibits are attached. Indicate number of supplemental exhibits attached: 

~ 2. ::>ersonls authorized to make or withdraw a bid (T rinted Name) 

'al . ! (bl 

Certification: I certify the following: 

: 1 l thar the applicant is legally, technically, financially and odlerwise qualified pursuant co 308<bl of the Communications Aa and the Commission's Rules and 
is on comcliance wich the ioreign ownership provisions contained in Section 31 O oi the Communications Aa. 

i2l cnar the applicanr as the real patty in interest in this application and that there are no agreemencs or understandings other than those specified in this 
aoplica11on (see lnstruaions for certification), which provide thar someone other than the applicant shall have an interest in the license. 

·3) :nat tne applicanr is aware that, if upon Commission inspection, this application is shown to be defeaM!, the ~lication may be dismiued without further 
cons1cieraoon. and certain i'ees forieited. Other penalties may also apply. 

"' :!iat the apclicanr has not entered into and will nae enter into any explicit or imglicit agreements or undemandings or any kind with parties not identified in 
:his acplicat1on regarding the amount to be bid, bidding strategies or the particular license on which the applicant or other parties will or will not bid. 

3l :1'1at :tie aooiicant. or any patty co this application, is not subject co a denial oi iederal benefits pursuant to Section 5301 of the Anti-Drug Abuse'Act of 1988. 
5i :hat, ii iinanc1al eligibility block or applicant status is claimed in block 9 or 10, the applicant is eli§ible for any speci;il provisions se< ionn in tne 

Comm1ss1on's Rules applicable 10 this auaion and consents 10 audits, as se< forth in the Commission's Rules, to venfy such status. 
""' :.iat :he acplicanr is and wall. during !he pendency of ii!. applicat1on1sl, remain in compliance with any ;ervace speciiic Qualiiicarions .ipolicable :o :ne 

•Censes on which the aoplicanc intends to bid including. but not !imited to. iinancial qualificatioos. 
: deciare. un~ ~altie5 oi pet"jury, that I am an authorized repreentative of the above-Nmed applicant fM the liceme<sl specified above, that I nave re.ad 
the instructions and the ioregoing certification and all JNtten and thinp suted in this 41P91iation and attachments, indudins exhibits, are true and COfTect. 

~ 1oeciPrir.1ed Name oi Pe~on Certifying I Title oi Penon Certifying ! Date 

-----------------------------ii Concacc Pe~n ! Teiepnone No. 

Sognacure oi Pe~on Certifying (Slue Ink ONLY) 

E-4Y1a1l addn!SS FAX No. 

Willful iatse smements made on rn1s iorm are punishable by iine and/or ampnsonment tU .S. Code. Title 18, Section 1001 I. and/or revocation 
oi any station license or constl'Uction permit (U.S. Code, Title 47, Section 312tiil~l~Ll~d/or forfeiture (U.S. Code, Ti_tle 47. Section 5031. 

FCC 175 
October 1995 



APPENDIX B 
Initial Regulatory Flexibility Analysis 

A. Reason for Action 

This rulemaking proceeding is being initiated to obtain comment on the proposed 
modifications to the licensing and service rules for the Direct Broadcast Satellite (DBS) 
service. The Notice of Proposed Rulemaking also seeks comment on the proposed rules for 
competitive bidding in the DBS service based on Section 309(j) of the Communications Act, 
47 U.S.C. § 309(j), which authorizes the Commission to use auctions to select among 
mutually exclusive applications for authorizations under certain circumstances. 

B. Objectives 

The Commission seeks to update the "interim" rules established for the DBS service 
more than a decade ago, in order to ensure more efficient and rapid use of DBS resources, to 
promote effective competition and prevent anticompetitive behavior, and to reflect 
developments in DBS service and technology since the original rules were promulgated. The 
Commission also seeks to establish rules for competitive bidding, to be used to assign 
construction permits for available DBS channels. 

C. Legal Basis 

The proposed action is authorized under Sections l, 4(i), 4G), 7, and 309G) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 157, and 3090). 

D. Reporting. Recordkeeping and Other Compliance Reguirements 

The action proposed in this Notice of Proposed Rulemaking would affect those 
applying to participate in auctions of DBS construction permits. We propose to require that 
those seeking to participate in such auctions provide certain information to identify themselves 
and their authorized representatives. These applicants would be required to comply with 
proposed requirements to file a report approved for use by applicants for other auctions 
conducted by the Commission (FCC Form 175), but this is not estimated to be a significant 
economic burden for these entities. 

E. Federal Rules that Overlap. Duplicate or Conflict with These Requirements· 

None. 

F. Description. Potential Impact and Number of Small Entities Involved 

Small businesses that do not have the financial ability to become DBS licensees, 
because of the high implementation ·costs associated with satellite services, could become 
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involved in producing programming for DBS providers, especially in niche markets not now 
served by traditional broadcasting or cable. Opportunities for leasing satellite time from DBS 
satellite licensees to provide service could also be available to small businesses as well as 
opportunities in equipment design. and manufacturing .. 

G. Anv sig:nificant Alternatives Minimizing the Impact on Small Entities 
Consistent With the Stated Objectives 

This Notice solicits comments on any suggested alternatives to achieve Commission 
objectives. 
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STATEMENT 

OF 

COMMISSIONER ANDREW C. BARRETT 

DISSENTING IN PART AND CONCURRING IN PART 

RB: Revision of Rules and Policies for the Direct Broadcast 
Satellite Service 

Today, the Commission issues a Notice of Proposed Rulemaking 
("NPRM") to devise and implement a method for reassigning the 51 
direct broadcast satellite (DBS) channels reclaimed pursuant to 
the decision in Advanced Communications Corporation as well 
future DBS channels. 1 The Commission proposes, among other 
things, to auction the 28 channels at the 1100 orbital location 
as well as the 24 channels at the 1480 orbital location. 2 As a 
result of my determination in the Advanced Order, I am compelled 
to dissent with respect to the reassignment of the 51 channels 
that were held by Advanced Communications Corporation (ACC) and 
for which ACC sought Commission approval for transfer to Tempo 
DBS, Inc. ("Tempo"). Further, I concur with respect to the 
Commiss~on's decision to auction future DBS channels for reasons 
which I will set forth herein. 

In the Advanced Order, I dissented to the Commission's 
decision as it related to ACC because I firmly believed then, as 
I do now, that given our ambiguous precedent with regard to due 
diligence criteria for DBS, ACC should have been deemed in 
compliance with the Commission's due diligence standards. 
Moreover, I would have favored the transfer of ACC's permit to 
Tempo in order to expeditiously introduce a new DBS competitor 
into the marketplace. Further, while I believe that the 
Commission is making an effort to expedite this proceeding in 
order to hold auctions in the near term, I remain skeptical about 
the feasibility of such a schedule that does not take into 
account the potential disruption resulting from litigation. 
Finally, having concluded that auctions are not warranted for the 
51 channels, I believe it pointless to establish an auction for a 
single channel. 

1 Advanced Communications Corp., FCC 95-428 (adopted 
October 16 , 19 9 5) ( "Advanced Order" ) . 

2 I note that while the Commission intends to auction 28 
channels at the 1100 orbital location, the Commission had only 
assigned 27 channels to ACC. There is a single channel at the 
1100 orbital location that has never been assigned to any 
permittee. 
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.. 
However, I concur "in the Commission's decision to establish 

auction rules for these 52 DBS channels as well as for future 
auctions of DBS spectrum. I believe that there are significant 
issues the Commission seeks to address through this expedited 
rulemaking that will take time to review, and ultimately, to 
resolve for future DBS auctions. First, I am concerned that the 
Commission not revisit issues, such as our program access rules, 
that should be reviewed, and if appropriate, modified in an 
independent proceeding. While the Commission acknowledges that 
it has not previously had occasion to consider the vertical 
foreclosure issues presented by common ownership among DBS 
operators, other multichannel video programming distributors, and 
program vendors, I would hope that we will not use this 
proceeding to conduct a wholesale review of our program access 
rules. Moreover, the contentious nature of prior proceedings 
dealing with our program access rules provides evidence that 
careful review of the rules is critical. 

I am also concerned about the Commission's proposed ninety 
(90) day divestiture period for those permittees or licensees 
that acquire control of channels in excess of the Commission's 
proposed limit. 3 If an entity exceeds this limit, it will be 
given ninety (90) days from the date of Commission grant of 
license in which to either surrender its excess channels to the 
Commission or file a transfer or assignment application in order 
to dive~t sufficient channels to bring it into compliance with 
the applicable spectrum cap. If adopted, I ~elieve that this 
provision may lead to a "fire sale" scenario in which an entity 
would be placed in a disadvantageous negotiating position in 
order to sell its permits rather than surrender its permits to 
the Commission and be subject to significant losses, particularly 
if the number of relinquished channels would not result in a 
viable service. Moreover, I believe that the Commission must 
acknowledge and remain cognizant that these permittees have 
complied with our due diligence requirements and that there is 
the potential for inequities if these same permittees are faced 
with the choice of losing their channels or selling their 
channels at a loss because of a possible modification of our 
rules. 

While the Commission anticipates that DBS spectrum would 
continue to be used primarily to deliver DBS service to the 
public, it indicates that DBS operators would be afforded maximum 
flexibility, within certain limits, to make optimal use of the 

3 The Commission has proposed limiting the aggregation of 
DBS channel assignments to a total of thirty two (32) channels at 
any combination of orbital locations capable of full-CONUS 
service. 
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DBS spectrum. While r share beliefs about increasing spectrum 
efficiency, I encourage the Commission not to act without fully 
understanding the implications of flexible use with respect to 
this or any other service. 

In proposing to establish a minimum opening bid, the 
Commission acknowledges that one party has indicated that it 
would, if given the opportunity through the competitive bidding 
process, submit an initial bid at $175 million. 4 The Commission 
seeks comment on the appropriate amount for a minimum opening 
bid. I trust that the Commission will not base its determination 
as to the appropriate valuation of a minimum opening bid solely 
on the recitations of one party that sought to persuade the 
Commission to conduct auctions for the DBS channels reclaimed 
from ACC. 5 While the proposed opening bid is enticing, it is 
neither binding, formally a part of this record nor, in my mind, 
a true indicator of the potential market value for the spectrum. 
As a result, I trust that the Commission will not be blinded by 
this entity's salvo without considering fully the potential for 
manipulation of the Commission's decision making process in this 
as well as future proceedings if such a proposed opening bid is 
adopted. 

Finally, I wish to emphasize the Commission's continued 
obligation under Section 309{j) to "ensure that small businesses, 
rural t~lephone companies, and businesses owned by members of 
minority groups and women are given the opportunity to 
participate in the provision of spectrum-based services." 6 The 
Commission has recognized that the substantial costs involved in 
implementing satellite proposals have been a significant obstacle 
to new entrants in the field of satellite-based services. 7 

Despite these high costs {which undoubtedly will be apparent for 
future services as well) , I firmly believe that it is not out of 
the question that a consortia of small businesses may be able to 

4 See letter from Gerald H. Taylor, President and Chief 
Operating Officer of MCI to Hon. Reed E. Hundt {dated October 10, 
1995) . 

5 I also note that prior to rendering a decision in the 
Advanced Order, one of my colleagues asked me whether this 
alleged opening bid would persuade me that auctioning the 27 
channels was appropriate. Clearly, based on my position in the 
Advanced Order, my response was a resounding "no". 

6 4 7 U. S • C • § § 3 o 9 ( j ) ( 4 ) ( D) , 3 O 9 ( j ) ( 3 ) ( B) , and 
309 (j) (4) (A) . 

7 I also believe that the Commission's proposal to auction 
two (2) blocks of spectrum at 1100 and 1480 necessarily reduces 
the number of DBS competitors. 
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participate in the$e auctions if th~ Commission adopts:.measures, 
such as bidding credits and installment payments for small 
businesses.• I will closely scrutinize the comments with respect 
to designated entities to determine the methods of inclusion that 
are most appropriate in the DBS arena .. 

• While I would like to see measures established for 
minority and women-owned businesses, I recognize that the 
Commission must move cautiously in this area. However, I also 
recognize that significant delay in undertaking the appropriate 
studies for satisfying a strict scrutiny standard translates into 
lost opportunities as new service entrants for these groups. 
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SEPARATE STATEMENT OF 

COMMISSIONER RACHELLE B. CHONG 

Re: Revision of Rules and Policies for the Direct Broadcast Satellite Service, IB Docket No. 
95-443, PP Docket No. 93-253. 

I write separately in this matter to encourage commenters to provide input on the 
scope of the regulatory proposals regarding competition set forth in this item. As I have 
stated before, I believe that minimal regulation is generally best, especially when there is 
competition in a market. It is my hope that our final rules for this service will reflect our 
overarching goal for the video services market - vibrant competition with minimal 
government mterventton. 
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