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Application for authority to resell
the switched voice services of
other carriers to provide switched
voice services from the contiguous
United States to specified countries.

MEMORANDUM OPINION, ORDER,
AUTHORIZATION AND CERTIFICATE

Adopted: January 19, 1989; Released: February 2, 1989

By the Chief, Common Carrier Bureau:

L. INTRODUCTION

1. On June 7, 1988, FTC Communications, Inc. (FTCC)
filed, pursuant to Section 214 of the Communications Act
of 1934, as amended, 47 U.S.C. Section 214, and Section
63.01 of the Commission’s Rules, 47 C.F.R. Section 63.01,
an application seeking authority to resell the international
switched voice services of other common carriers to pro-
vide international message telephone service (IMTS) be-
tween the United States and the countries listed on
Attachment A of its application.! On July 14, 1988, Pan
American Satellite (PAS) filed a petition to deny FTCC’s
application. In this order, we grant FTCC’s application,
subject to certain conditions discussed below.

I1. SUMMARY OF PLEADINGS

A. FTCC Application

2. The FTCC application seeks authority to acquire
international switched voice service, to the points speci-
fied in the amended Attachment A of the application,
from the American Telephone & Telegraph Company
(AT&T), MCI International Telecommunications Corp.
(MCII) and US Sprint, as specified, respectively, in
AT&T's Tariff Nos. 1 and 2, MCII’s Tariff No. 1 and US
Sprint’s Tariff Nos. 1 and 2, and to provide direct IMTS
to these points by reselling these services. FTCC states that
the added competition that its entry will bring to the
market will benefit the consumers of IMTS. FTCC ob-
serves that these benefits include competitive pricing and
increased availability of a variety of service options. FTCC
advises that its charges for its resale service to these points
will be those reflected in FTCC’s tariffs filed with the
Commission and in subsequent amendments to those
filings.

B. PAS Petition to Deny

3. PAS asks the Commission to deny FTCC’s applica-
tion or condition the grant of the application on FTCC’s
showing, to the Commission’s satisfaction, that the French
telecommunications market is not closed to U.S. separate
satellite systems. PAS notes that it filed pleadings against
other FTCC filings in which it has argued that the French
government, as a part-owner of FTCC, has a policy
against any French transaction with U.S. separate satellite
systems. PAS asks the Commission to incorporate by ref-
erence its pleading, affidavit and attachments in one of
these proceedings, involving an FTCC petition seeking a
waiver of the Commission’s international competitive car-
rier policy in order to be treated as nondominant for the
provision of international telecommunications services
originating or terminating in the United States.? PAS
observes that its Opposition to FTCC’s waiver petition
urged the Commission not to take any action to change
FTCC’s status under the foreign ownership policy until
the French telecommunications administration provided
concrete evidence that the French market was open to
U.S. separate satellite systems. PAS further observes that
its Opposition noted that unless such evidence were forth-
coming, the Commission should consider limiting FTCC’s
ability to expand in the U.S. market by employing its
Section 214 authority to approve, condition or deny the
construction, operation and use of common carrier facili-
ties. 3

4. PAS asserts that its analysis in its Opposition is
directly relevant to the instant application. PAS states that
the Commission classified foreign-owned carriers as domi-
nant in their provision of international telecommunica-
tions services because of the Commission’s concern about
the opening of foreign markets to U.S. carriers. PAS notes
that the Commission also stated in establishing its interna-
tional competitive carrier policies that it would consider,
on a case-by-case basis, attaching conditions on Section
214 certificates filed by foreign-owned carriers relating to
reciprocal entry by additional U.S. carriers. PAS also
notes that the Commission has expressed concern that
U.S. separate satellite systems continue to be subject to
explicit or implicit entry barriers and discriminatory
treatment in foreign markets.* PAS believes, for the rea-
sons set forth in its Opposition and its petition to deny,
that FTCC’s instant application presents an appropriate
opportunity for the application of a reciprocal standard in
the context of the Section 214 authorization process.

C. FTCC’s Opposition

5. On July 28, 1988, FTCC filed reply comments to the
PAS petition to deny.’ FTCC claims that the PAS petition
is a request for discriminatory treatment directed against
FTCC solely on the basis of the nationality of an owner,
which would violate the principles of equality of treat-
ment of foreign investors contained in treaties to which
the United States is a party, including the current treaty
respecting commercial relationships between the United
States and France. FTCC asserts that such discriminatory
treatment would contravene the rights of both the French
government and the U.S. majority owner of FTCC.

6. FTCC also claims that the PAS petition is based on
speculation. FTCC argues that PAS has provided no credi-
ble evidence that its failure to contract with a French
company is a result of intervention by the French govern-
ment as opposed to PAS’ failure to offer a reasonable
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economic proposal or the French company’s belief that
the traffic over PAS’ system would not justify the required
investment.

7. FTCC further claims that the French government has
the sovereign right to disapprove a non-INTELSAT sys-
tem. FTCC states that a French government prohibition
against all French company dealings with a non-
INTELSAT system--whether French or American--would
not violate treaty obligations, but merely would constitute
equal application of a permissible policy that PAS hap-
pens not to like. FTCC thus asserts that even if PAS had
succeeded in proving that its failure to reach agreement
resulted from French government policy, PAS would not
have provided any basis for the action it seeks.

8. Finally, FTCC claims that the relief proposed by PAS
would be ineffective and damaging to the public interest.
FTCC argues that any connection between FTCC’s resale
of IMTS and the French government’s attitude toward
non-INTELSAT satellite systems would be so tenuous and
far-fetched that it would be ludicrous to assume that
denial of FTCC’s application would cause the French
government to cave in and reverse its legitimate policies.
FTCC also asserts that denial of FTCC’s application would
deny the U.S. public the benefit of additional competition
in this market.

D. PAS Reply to Opposition

9. On August 9, 1988, PAS replied to FTCC’s Opposi-
tion. PAS asserts that FTCC’s request that the Commis-
sion’s reciprocity policies be declared inapplicable to
FTCC on the basis of certain treaties involving the U.S.
and France should be rejected for at least three reasons.
First, PAS argues that a denial of FTCC’s application
under the Commission’s reciprocity policies would not be
based solely on the nationality of an owner, but also on
the fact that the foreign owner represents a government
that has denied market access to a U.S.- based company.
Second, PAS asserts that FTCC’s argument is, in essence,
an untimely petition for reconsideration of the Commis-
sion’s decisions in [nternational Competitive Carrier. Third,
PAS claims that FTCC’s Opposition is supported by a
defective affidavit because the affidavit is dated July 27,
1988 and thus cannot attest to the factual validity of the
Opposition dated July 28, 1988.

III. DISCUSSION

10. Section 214 provides the Commission with the au-
thority to require that carriers obtain a certificate that the
"present or future public convenience and necessity re-
quire or will require the construction, or operation . . . ."
of a new line or an extended line.® In this Order, we find
that the present and future public convenience and neces-
sity will be served by the grant of FTCC’s application to
provide international message telephone service between
the United States and the countries listed in Attachment
A of the FTCC application’ by reselling the international
switched voice services of other common carriers, and
that FTCC is qualified to provide IMTS service. In par-
ticular, we believe that the provision of IMTS service by
FTCC on a resale basis will give U.S. consumers an
additional choice in selecting a service provider. More-
over, the grant of FTCC’s Section 214 application is fully
consistent with our policy of promoting open entry in
international telecommunications.

11. We also believe that the grant of FTCC’s Section
214 application, with the continued treatment of FTCC as
a dominant carrier for all international common carrier
services originating or terminating in the U.S,, is fully
consistent with the Commission’s international competi-
tive carrier policies. In the International Competitive Car-
rier proceeding, the Commission made clear its
continuing concerns about reciprocity - that is, market
entry -- and market distortions and that we would impose
certain filing requirements and would consider condition-
ing specific Section 214 certifications to carriers owned by
foreign telecommunications entities on an ad hoc basis. In
this context, we welcome France Telecom’s recent an-
nouncement that it would initiate consultations with
INTELSAT for the provision of certain international tele-
communications services over PAS.2 We believe that any
remaining competitive issues expressed by PAS concern-
ing the provision of IMTS service by FTCC on a resale
basis can be best addressed by retaining regulatory over-
sight of FTCC’s provision of IMTS services on a resale
basis. As a result, we condition our grant of FTCC’s
Section 214 application on FTCC's compliance with the
full facilities certification and tariffing requirements that
apply to dominant carriers.® Moreover, we condition our
grant of FTCC’s Section 214 application on the submis-
sion by FTCC of quarterly reports of revenues, number of
messages, and number of minutes of originating and ter-
minating traffic for all countries listed in Appendix A to
this decision individually for the previous quarter within
ninety days from the end of the calendar quarter.!® With
these conditions, and in light of France Telecom’s recent
action, we do not believe the FTCC application requires
the imposition of any additional regulatory require-
ments,!!

IV. ORDERING CLAUSES

12. Upon consideration of the application and in view
of the foregoing, IT IS HEREBY CERTIFIED that the
present and future convenience and necessity require the
provision of resale of international switched voice service
by FTCC between the United States and the points listed
in Appendix A to this decision.

13. Accordingly, IT IS ORDERED that the application
of FTC Communications, Inc.. File No. I-T-C-88-151, as
amended, see supra n.l., IS GRANTED SUBJECT TO
THE CONDITIONS set forth in paragraphs 14 to 17
herein and FTCC is authorized to provide international
switched voice services by the resale of the international
switched voice services set forth in AT&T’s Tariffs F.C.C.
Nos. 1 and 2, MCII’s Tariff F.C.C. No.l and US Sprint’s
Tariffs F.C.C. Nos. 1 and 2 between the U.S. and those
points listed in Appendix A to this decision.

14. IT IS FURTHER ORDERED that grant of FTCC’s
application IS SUBJECT TO THE CONDITION that
FTCC must file Section 214 applications with the Com-
mission before it can add circuits to provide facilities-
based service to these or any other points.

15. IT IS FURTHER ORDERED that grant of FTCC’s
application IS SUBJECT TO THE CONDITION that
FTCC will continue to be classified as dominant in its
provision of international services absent an express deter-
mination by this Commission that FTCC is nondominant.

16. IT IS FURTHER ORDERED that grant of FTCC’s
application is SUBJECT TO THE CONDITION that
FTCC file quarterly reports of revenue, number of mes-
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sages, and number of minutes of originating and terminat-
ing traffic for all countries listed in Appendix A
individually within 90 days from the end of each calendar
quarter.

17. IT IS FURTHER ORDERED that grant of FTCC’s
application is SUBJECT TO THE CONDITION that
FTCC file any operating agreement entered into by itself
or its parent/affiliate that affects traffic and revenue flows
to or from the United States within 30 days of its execu-
tion.

18. IT IS FURTHER ORDERED that the applicant
SHALL FILE tariff provisions pursuant to Section 203 of
the Communications Act, 47 U.S.C. Section 203, and Part
61 of the Commission’s Rules, 47 C.F.R. Part 61 for the
services authorized in this decision.

19. IT IS FURTHER ORDERED that the applicant
SHALL FILE the annual reports of overseas telecom-
munications traffic required by Section 43.61 of the Com-
mission’s Rules, 47 C.F.R. Section 43.61.

20. IT IS FURTHER ORDERED that the Petition to
Deny filed by PAS IS GRANTED to the extent discussed
herein AND IS OTHERWISE DENIED.

21. IT IS FURTHER ORDERED that the Motion to
Dismiss Petition to Deny filed by FTCC IS DENIED.

22. This order is issued under Section 0.291 of the
Commission’s Rules and is effective upon adoption. Peti-
tions for reconsideration under Section 1.106 or applica-
tions for review under Section 1.115 of the Commission’s
Rules may be filed within 30 days of public notice of this
order (see Section 1.4(b)(2)).

FEDERAL COMMUNICATIONS COMMISSION

Gerald Brock
Chief, Common Carrier Bureau

FOOTNOTES

! On September 28, 1988, FTCC requested the Commission to
delete from Attachment A two countries, the United Kingdom
and France, which it states were inadvertently included on
Attachment A and to which it does not intend to resell the
services of other carriers.

2 In the Report and Order in the International Competitive
Carrier proceeding, the Commission concluded that it would
consider all foreign-owned carriers to be dominant for the pro-
vision of all international common carrier services to all foreign
points. See International Competitive Carrier, 102 F.C.C. 2d 812,
843 (1985) recon. denied 60 Rad. Reg. 2d (P&F) 1435 (1986). On
July 22, 1987, FTCC filed its first petition seeking a waiver of
the Commission’s international competitive carrier policies in
order to be treated as nondominant for the provision of interna-
tional common carrier services. On December 14, 1987, we
denied FTCC’s first petition. See Memorandum Opinion and
Order, FTC Communications, Inc:, 1-S-P-87-005, 2 FCC Rcd
7513 (1987) (hereinafter Denial Order). On January 5, 1988,
FTCC filed a petition requesting the Commission to review the
Denial Order. On March 29, 1988, FTCC filed a motion to hold
this petition for review in abeyance and a second petition for
waiver. On January 5, 1989, FTCC requested that the Commis-

sion dismiss these pleadings. We granted FTCC’s request. See
January 19, 1989 Letter from Chief, Common Carrier Bureau to
Roger P. Newell, Counsel for FTCC.

3 The PAS Opposition, filed May 6, 1988, stated that PAS had
learned that the French government, through its telecommuni-
cations administration, had established a policy against any
French transactions with U.S. separate satellite systems. PAS
stated that, for the period from August 1987 through January
1988, PAS had extensive discussions with a French company
about the lease of satellite capacity from PAS, but that these
discussions did not culminate in an agreement because of the
intervention of the French telecommunications administration,
which refused to allow consummation of the transaction. PAS
stated that it understood the French government decision to be
motivated not by commercial considerations but by consider-
ations arising out of the fact that PAS is a separate satellite
system, authorized by the United States. PAS Opposition at 2-3.
The PAS Opposition also asserted that there is a close connec-
tion between the French telecommunications administration
and the French entity holding the stake in FTCC. PAS stated
that the French government has not only a significant interest
in FTCC but also a seat on FTCC's board of directors, and that,
contrary to FTCC's past representations to the Commission, the
French telecommunications administration controls the French
government’s stake in FTCC. PAS cited the annual report of
Direction Generale des Telecommunications (DGT)(now France
Telecom), Resultats financiers 1986, which lists Cogecom and
FCR, the indirect parents of FTCC, as among "the accounts of
the DGT and its subsidiaries." PAS attached the title page and
table of contents of Resultats financiers 1986 as Exhibit B to its
Opposition. PAS Opposition at 4-5 and Exhibit B.

* See, e.g., Regulatory Policies and International Telecom-
munications, Notice of Inquiry and Proposed Rule Making, CC
Docket No. 86-494, 2 FCC Red 1022 (1987), Report and Order,
FCC 88-71 (released March 25, 1988), Order on Reconsideration,
FCC 88-405 (released January 4, 1989).

5 FTCC concurrently filed a Motion to Dismiss Petition to
Deny, alleging that PAS failed to comply with the requirements
of Section 63.52(c). FTCC contends that PAS has not shown
that it is a party in interest with any connection with or
interest in the service that FTCC seeks to provide or that will
be harmed in any way by a grant of the application. FTCC
further contends that PAS has not shown that grant of the
application would be prima facie inconsistent with the public
interest. FTCC also contends that the affidavit attached to PAS’
Opposition is insufficient to meet the requirement that a peti-
tioner seeking denial of a Section 214 application support its
allegations of fact with an affidavit. Finally, FTCC contends that
the PAS petition is frivolous because PAS has filed four virtu-
ally identical petitions to deny four successive FTCC Section
214 applications without supplying any information or allega-
tions relating to the content of the applications. On August 11,
1988 PAS opposed FTCC’s motion and responded to each of
FTCC's contentions. First, PAS asserts that FTCC has over-
looked the Commission's determination in International Com-
petitive Carrier that reciprocity concerns are directly relevant to
the Section 214 application process. Second, PAS asserts that, by
presenting facts showing that the French government, as a part
owner of FTCC, is preventing PAS from gaining access to the
French market, it has demonstrated why granting FTCC's ap-
plication would be contrary to the public interest. Third, PAS
asserts that its affidavit both satisfies the requirements of Sec-
tion 63.52 and is relevant to both the Opposition and petition to
deny. It cites Palm Beach Cable Television Co., 33 Rad. Reg. 2d
(P&F) 969, 971, 973 (1975) as precedent for the incorporation by
reference of affidavits. Fourth, PAS asserts that its petition is
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meritorious because one of the Commission’s policies is to
consider reciprocity issues in the context of a Section 214 ap-
plication. On August 23, 1988 FTCC replied to the PAS opposi-
tion. FTCC argues that the Commission's statement in
International Competitive Carrier that it would consider attach-
ing conditions to Section 214 certificates is inapplicable to
FTCC’s instant application for authority to resell IMTS services
between the U.S. and countries other than France because those
countries are not within the jurisdiction of the French tele-
communications administration. FTCC further argues that
nothing in Section 63.52 states that its requirements may be
ignored if the Commission has stated in another proceeding that
it might impose Section 214 conditions under circumstances not
relevant to the instant application. FTCC also restates its claim
that the PAS petition is frivolous.

6 See 47 U.S.C. Section 214.

? Excluding the United Kingdom and France as discussed
supra n.l.

8 See December 2, 1988 Letter from Jean Grenier, Director,
Industrial and International Affairs, France Telecom, to Parker
W. Borg, Director, International Communications and Informa-
tion Policy, Department of State. See also December 8, 1988
Letter from Rene Anselmo, Alpha Lyracom Space Communica-
tions to Chairman Dennis R. Patrick.

¥ A dominant carrier must seek authority for circuit additions
by formal application, must file changes in customer tariffs on
45 days’ notice and must support its filings with cost data.
Moreover, a carrier owned by a foreign telecommunications
entity that is classified as dominant for the provision of interna-
tional telecommunications service originating or terminating in
the United States must report traffic and revenue data on a
quarterly basis and must file any operating agreement entered
into by itself or its parenvaffiliate that affects traffic and rev-
enue flows to or from the United States within 30 days of its
execution. See International Competitive Carrier, supra n.2, In
this context, we note that the Commission recently addressed
the issue of national treatment of carriers owned by foreign
telecommunications entities. See, e.g., Order on Reconsider-
ation, supra n.4 at paras. 65-75.

10 This specific requirement will apply only to FTCC and
therefore is not subject to the review of the Office of Manage-
ment and Budget under the Paperwork Reduction Act.

"1 We also wish to make clear, however, that we do not agree
with the procedural objections raised by FTCC and therefore
deny FTCC’s Motion to Dismiss the PAS Petition to Deny.
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Atghanistan

Algerla

Amerlcan Samoa

Andorra

Angola

Angullia

Antarctica (Casey Base)

Antarctica (Scott Base)

Antigua (Barbuda)

Argentins

Aruba

Ascension lIsland

Australia

Austrla

Bahamas

Bahrain

Bangtadash, People's
Republic of

Barbados

Beigium

Belize

Benin, People's Rep. ot

Bermuda

Bhutan

Bolivia

Botswana

Burkina Faso

Brazil

British Virgin !siands

Brunai

Buigaria

Burma

Burundi

Cameroon, United Rep, of

Cape Varde lslands

Cayman Islands

Central African Republic

Chad Repubilic

Chlle

China, People's Rep. of

Christmas & Cocos Isl,

Cotombla

Comoros, Federal &
Isiamic Republlic of

Congo, Republic of

Cook isiands

Costa Rica

Cuba

Cyprus

Czechos!lovakla

Denmark

Djibout!, Repudllc ot

Oominica

Dominlcan Republle

Easter island

Ecuador

Egypt, Arab Republilc of

E! Salvador

Equatorlal Guinea, Rep, of

. A

APPENDIX A
Ethiopia Liechtensteln
Faroces Is!ands Luxembourg
Faikland 1slands Macao
FiJ1 Istands Madagascar, Dem, Rep, of

Faderated States of
Micronesia
Finland

French Antilles
{(Martiniqua, St. Bar-
thelemy, St, Martin)

French Guiana

French Polynesia
(Including islands of
Moorea and Tahiti)

Gabon Republic

Gambia

German Democratic Rep.

Germany, Fed, Rep. of

Ghana

Gibratter

Greecs

Greenland

Grenada (including
Carriacou)

Guam

Guadeloupe

Guantanamo (US Navy Base)

Guatemala

Guinea, Pecpie's
Revolutionary Rep.

Guinea-Bissau

Guyana

Halti

Honduras

Hong Kong

Hungary

lcaland

India

fndonesia

Iran

Irag

lreland

{srael

1taly

tvory Coast, Rep. of

Jamaica

Japan (Inci, Okinawa)

Jordan

Kenya

Kiribati

Korsa, Republic of

Kuwalt

Laos

Lebanon

Lasotho

Liberia

Libyan Arab Peoplets
Soclallist Jamahiriya

Malawi

Malaysla

Maldives, Republic of

Mall republic

Maita, Republlic of

Marshalt islands

Mauritania, islamic
Republic of

Mauritius

Mexico

Midway

Monaco

Mongolian People's Rep.

Montserrat

Morocco, Kingdom of

Mozambique

Namibla

Nauru

Nepal

Netheriands

Netheriands Antilles
(Bonaire, Curacao,
Saba, St. Eustatius,’
St. Maartaen)

Nevis

New Caledonia

New Zealand {including
Chatham Island)

Nicaragua

Nigeria, fed, Rep. of

Niger Republlic

Niue

Norfolk Island

Norway (incl, Svalbard)

Oman

Pakistan

Palau, Republic of

Panama, Republic of

Papua New Guinea
{Admiralty 1sl.,
Bougainville, New
Britain & New ireland)

Paraguay

Peru

Phiilppines

Pitcairn Isiand

Poland, Pecple!'s Rep, of

Portuga!l (inci, Azores
& Madelra Islands)

Qatar

Reunion tsiand

Romanla, Soclalist Rep.

Rwanda

St, Halena

St, Kitts

St. Lucia

St. Plerre & Miquelon

St. VYincent & Grenadines

Saipan (Beta and Tinian)

San Marino

Saoc Tome

Saudi Arabia

Senegal Republlic

Seychelles lsiands

Slerra Leone

Singapore, Republlic of

Solomon Isiands

Somall Republic

South Africa, Rep. of

Spain (inci. Balearic
Islands, Canary lIslands,
Couta & Malllla

Spanish Sahara

Sri Lanka; Democratic
Socialist Repubiic of

Sudan

Suriname, Repubiic of

Swaziland

Swaden

Swltzeriand

Syrian Arsb Republic

Talwan

Tanzania

Thailand

Togo, Republic of

Tonga Islands

Trinidad & Tobago,
Damocratic Republic of

Tunisia

Turkey

Turks & Caicos Islands

Tuvaiy

Uganda

Union of Soviet
Sociallst Repudblics

United Arab Emirates
(incl, Abu Dhabi, Ajnan,
Oubal, Fujairah, Ras a!l
Khaimah, Sharjah, Umm 2!
Qaiwan)

Uruguay

Vanuatu, Republic of
Yatican City

Yenezuela

Wake

wallis & Futuna isiands
Western Samoa

Yemen Arab Republic
Yemen, People's Dem, Rep.
Yugoslavia

Zaire, Republic of
Zambla

Zimbabve
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