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By the Commission: Commissioner Quello concurring
and issuing a statement.

1. In an initial decision, the presiding officer granted
the application of Mid-America Broadcasting. Inc. for a
construction permit for a new UHF television station in
Omaha, Nebraska. 102 FCC 2d 892 (Admin. LJ.). The
Review Board affirmed that disposition. 102 FCC 2d 875
(Rev. Bd. 1985).

2. The Commission now has before it an Application
for Review filed on January 6, 1986 by Channel 15/0ma-
ha; an Application for Review filed on January 6, 1986 by
Koplar Communications, Inc.; and an Application for
Review filed on January 6, 1986 by Family Television,
Inc. No Application for Review having been filed by
Omaha TV 15, Inc., the Board’s denial of that application
is final. The Commission also has before it an Opposition
to Applications for Review filed on February 13, 1986 by
Mid-America; a Partial Opposition to Applications for
Review filed on February 13, 1986 by Family, a Motion
to Reopen the Record filed on November 13, 1986 by
Family; an Opposition to Motion to Reopen the Record
filed on December 11, 1986 by Mid-America; and a Reply
to Opposition to the Motion to Reopen the Record filed
on January 7, 1987 by Family.

I. REPRESENTATION REGARDING TRANSFER
OF STOCK

3. Mid-America represented in an amendment filed on
May 27, 1980 that Larry D. Hudson held 88 percent of its
stock and that the only other stockholders were Larry P.
Thompson and Dean M. Coe, each with a six percent
holding. Mr. Hudson later testified that he had increased
his holding to 88 percent in April or May of 1980 by
acquiring 1160 shares from his brother, Cale W. Hudson,
and 40 shares from one Teri L. Tharp. Tr. at 888, 897.
According to Family’s motion to reopen, new evidence
demonstrates that Mid-America and Larry Hudson falsely
portrayed the applicant’s ownership structure in repre-
senting that Larry Hudson had acquired Ms. Tharp’s
shares. Family refers to an attached affidavit dated No-
vember 6, 1986, wherein Teri Tharp avers that she still
holds the 40 shares of Mid-America stock that were
originally issued to her, never having surrendered or
transferred them.

4. Family asserts, moreover, that Mid-America and
Larry Hudson had a motive for falsely representing that
Hudson had acquired Teri Tharp’s shares. Family points
out that any increase in Larry Hudson’s ownership would
expand Mid-America’s integration credit because he pro-
posed to be involved in station management. Further,
Family asserts that, because Mid-America was competing
against an applicant that had significant advantages in
local ownership, minority enhancement, and diversifica-
tion, Mid-America could not have hoped to prevail except
by presenting an extremely strong integration showing.
Family contends that the evident misrepresentation of
Larry Hudson’s ownership percentage has a material bear-
ing on Mid-America’s character qualifications, and that
this alleged malfeasance is part of a pattern of conceal-
ment and deception, referring to certain reporting failures
that were discussed in the decision below. (The Review
Board concluded that Mid-America’s reporting failures
were not, by themselves, of such significance as to warrant
further evidentiary hearings. 102 FCC 2d at 885-87 9
16-18.)

5. In Valley Telecasting Co. v. FCC, 336 F.2d 914, 917
(D.C. Cir. 1964), the Court of Appeals held that orderli-
ness, expedition and finality in the adjudicative process is
relevant to the public interest; that, in considering post-
hearing motions calling for further proceedings, the Com-
mission must weigh the interest in preserving finality
against the interest to be served by further litigation; and
that it is therefore proper for the Commission to apply a
more exacting standard in weighing the substantive suffi-
ciency of belated motions for such relief than in ruling on
timely ones. See also WEBR v. FCC, 420 F.2d 158, 166
(D.C. Cir. 1969); Kidd v. FCC, 302 F.2d 873, 874 (D.C.
Cir. 1962); Beep Communications Systems, Inc., 88 FCC 2d
1303, 1309 q 14 (1982). We conclude that Family is not
entitled to the relief it seeks.

6. Applicants have a duty to raise any pertinent allega-
tions concerning their opponents’ proposals as soon as
possible, preferably before the hearings begin. High Sierra
Broadcasting, Inc., 56 RR 2d 1394, 1396 ¢ 7 (1984). More-
over, where the record in the proceeding has already been
closed, as in this case, petitioners must show that their
contentions are based on newly discovered evidence that
could not, through the exercise of due diligence, have
been discovered earlier and that the new evidence, if true,
would affect the ultimate disposition of the proceeding.
American Int’ | Development, Inc., 86 FCC 2d 808, 811 § 5
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(1981). See also Southeast Arkansas Radio, Inc.. 61 FCC 2d
72, 73-74 § 4 (1976). Viewed in light of these standards,
Family’s motion to reopen the record must be denied.

A. Due Diligence

7. Not only could the matters now raised by Family
have been considered during the hearing in this proceed-
ing, they indeed were. In transcript excerpts attached to
Family’s Motion, counsel for one of the other applicants
indicated in his examination of Mr. Hudson that he want-
ed to make sure that the facts about the ownership of Mr.
Hudson’s applicant were set forth in the record, Tr. at
886, and that he wanted to determine what transactions
had occurred with respect to the stock. Tr. at 893. Mr.
Hudson testified at length about his acquisition of stock
from Cale Hudson and Ms. Tharp, and specifically de-
scribed the basis for the transfer of stock from Ms. Tharp
as being part of an overall disassociation of business inter-
ests held by Cale and Larry Hudson. Tr. at 887-894,
896-901. As part of this same examination, Mr. Hudson
was closely questioned about the amount and percentage
of his total interest in the applicant.

8. Under these circumstances, Family had clear notice
and ample opportunity to explore all pertinent aspects of
Mr. Hudson’s ownership interests in Mid-America. Fam-
ily has given no persuasive explanation of why it did not
investigate or attempt to investigate these matters at that
time. The record need not be reopened for evidence easily
discoverable initially and only deemed crucial "when seen
from the highland of hindsight." Guinian v. FCC, 297
F.2d 782, 787 (D.C. Cir. 1961). See also WEBR v. FCC,
420 F.2d at 165-66.

B. Decisional Significance

9. Even if the untimeliness of Family’s contentions
were to be ignored, Family has made no showing suffi-
cient to affect the ultimate disposition of this proceeding.
The interest claimed by Ms. Tharp would amount to only
40 shares of the total ownership in Mid-America. Both
the ALJ and the Review Board concluded that Mid-Amer-
ica was entitled to a substantial integration preference
based on the quantitative superiority of its proposal to
integrate its controlling owner, Mr. Hudson, into station
management on a full-time basis. R.B., 102 FCC 2d at 935
q 98; I.D., 102 FCC 2d at 880-82 €9 9-11. In this connec-
tion, Family has not demonstrated that a reduction in the
percentage of Mid-America’s integration proposal based
on the interest claimed by Ms. Tharp would alter the
comparative standing of the applicants. Based on cir-
cumstances not relevant to Family’s contentions, Mid-
America’s credit for Mr. Hudson’s integration was
determined to be 83 percent for comparative purposes.
102 FCC 2d at 913 n.24. A change of 40 shares in the
ownership of Mid-America would still leave it with at
least 81 percent credit for integration. No other applicant
is entitled to credit for even 50 percent full-time integra-
tion. 102 FCC 2d at 881 § 9. Thus, even if it were
ultimately determined that Ms. Tharp does have a 40
share interest in the applicant, that determination would
not affect the substantial integration preference awarded
below or otherwise alter the ultimate comparative stand-
ing of the applicants under the circumstances of this case.

10. There is no showing that Larry Hudson’s claims of
ownership during the hearing in this proceeding were
made in bad faith or with an intent to deceive. Mid-
America is a small, closely held corporation, and the

record indicates that Ms. Tharp’s stock was held in con-
junction with Cale Hudson’s original ownership interest.
Larry Hudson testified .that he acquired Ms. Tharp’s
shares pursuant to an unwritten agreement, the object of
which was to disassociate his corporate interests from his
brother’s, and by the terms of which he was to transfer
his interest in another corporation to his brother and was
to receive both the latter’s 29 percent interest and Ms.
Tharp’s 1.4 percent interest in Mid-America. Tr. at
896-900. Evincing confusion as to what, if any, consider-
ation Ms. Tharp was to receive for her shares, Larry
Hudson testified that he had not dealt directly with her in
this regard but had been given to understand that she was
willing to surrender her interest in Mid-America when-
ever his brother ended his affiliation with it. Tr. at
900-901. Mid-America submitted a corroborating affidavit
with its Opposition to the instant motion, wherein Larry
Hudson’s brother avers, among other things, that at a
meeting held in May 1980 "a majority" of Mid-America’s
directors and stockholders "determined that the stock
ownership of the company was revised to transfer Caie
Hudson’s and Terri Tharp’s ownership to Larry Hudson."

11. Although Tharp alleges that she did not "participate
in" any agreement between the Hudson brothers for a
division of assets, she does not aver that she ever said
anything to Larry Hudson that would have given him
cause to doubt that she was willing to surrender her stock
pursuant to the arrangement that he and his brother
contemplated, nor does she aver that she gave him any
overt indication prior to the time when he testified that
she considered the stock to be still hers. The present
record, therefore, provides no basis for a finding other
than that Larry Hudson relied on an undertaking by his
brother to deliver over Tharp’s shares along with his own,
without consulting Tharp himself concerning her inten-
tions.

12. 1t is reasonable to infer from the existing record that
Larry Hudson believed that he had taken title to those
shares even if, in fact, he had not acquired them. Family
has produced no averment from either of the two acces-
sible witnesses with personal knowledge of relevant cir-
cumstances (Teri Tharp and Cale Hudson) that affords
any clear indication that Larry Hudson knew the truth to
be other than as he depicted it. Given the small size of
the stock interest in question and the serious conse-
quences that could arise for Larry Hudson from a mis-
representation of this nature, there is an inherent
implausibility about Family’s contentions. Considering
this circumstance, and considering that there is no factual
basis for a claim of bad faith or deceit, we conclude that
Family’s claim of a pattern of concealment and deception
is without merit and that no reason exists to pursue this
matter further. Policy Regarding Character Qualifications
in Broadcast Licensing, 102 FCC 2d 1179, 1211 ¢ 61
(1986).

13. We therefore hold that Family has not made any
showing that would warrant our reopening the record at
this late stage of the proceeding and that the public
interest will be best served by our resolution of this case
on the basis of the present record.

~”31




FCC 88-371

Federal Communications Commission Record

4 FCC Rcd No. 2

II. DAILY MANAGEMENT PARTICIPATION
OF STATION OWNERS

14, Channel 15 raises a significant issue regarding the
way the Commission evaluates integration credit for a
manager who will not be physically present at the pro-
posed station management on a daily basis. John Tyler
owns 51 percent of Channel 15, a Texas partnership. He
proposes to work at the television station as its chief
executive officer three days per week for a total of 30
hours. The ALJ found that Tyler "plans to hire people for
all major line positions." I.D., 102 FCC 2d at 932 ¢ 93.
On days when Tyler is not working at the station in
Omaha, he will be in Dallas, Texas, where he resides.

15. The ALJ awarded S1 percent "substantial" integra-
tion credit to Channel 15 for Tyler’s proposal. Id. The
ALJ ruled that Tyler’s residence in Dallas rather than
Omaha did not create a bar to awarding Channel 15
part-time integration credit for Tyler’s 30 hours per week.
Citing as authority Greater Wichita Telecasting, Inc., 90
FCC 2d 1046 (Rev. Bd. 1982), the ALJ wrote: "Local
residence is not a prerequisite for an award of part-time
integration credit. In addition, while full-time integration
credit requires devotion to the station of substantial
amounts of time on a daily basis, that is not necessary in
the case of part-time proposals." 102 FCC 2d at 932 q 93.

16. The Review Board reversed the ALJ’s award of
integration credit to Channel 15. Quoting footnote 2 of
Bay Television, Inc., FCC 85-58 at 1 n.2 (released Mar. 25,
1985), the Board refused to award Channel 15 any in-
tegration credit at all, because it said that "the Commis-
sion held that integration credit would not be given where
an owner ’did not propose to work at the station on a
daily basis.”” R.B., 102 FCC 2d at 881 § 10 (emphasis
added). The Board emphasized that Tyler "will live in
Dallas, Texas and spend only three days per week at the
Omaha station rather than participate daily as required to
receive integration credit.” /d.

17. Channel 15 argues that the Review Board’s decision
in effect has created a "daily service" standard that would
"virtually require local residence to enable compliance."
Channel 15’s Application for Review at 7. In Channel
15’s view, such a standard would harm the public interest:

The Board’s new daily service standard will forestall
participation by individuals who can best function
on a part or substantial-time basis and who would
focus their participation in discrete time blocks over
less than the five working days of the week. At a
time when employment patterns have become more
flexible, the inflexible ruling is an anachronism
which will only embarrass the Commission in this
and future contexts. Therefore, to the extent it is not
based on Bay Television, the Board’s deciston raises
a novel issue of policy regarding the definition of
daily service which warrants Commission review.

Id. at 7. Consequently, argues Channel 15, "the Board’s
strained holding which denies Channel 15/Omaha any
integration credit for the time John Tyler will devote to
the management of its proposed station, based on a wisp
of a footnote, should be reversed.” Id. at 8.

18. This issue requires us to reexamine a facet of our
longstanding policy of rewarding the integration of owner-
ship into management. Our starting point is the 7965
Policy Statement, which contains several sentences that

emphasize the Commission’s expressed preference in 1965
for the owners of a broadcast station to be involved in the
station’s daily management:

It is inherently desirable that legal responsibility and
day-to-day performance be closely associated. In ad-
dition, there is a likelihood of greater sensitivity to
an area’s changing needs, and of programming de-
signed to serve these needs, to the extent that the
station’s proprietors actively participate in the day-
to-day operation of the station . . . . To the extent
that the time spent moves away from full time, the
credit given will drop sharply, and no credit will be
given to the participation of any person who will
not devote to the station substantial amounts of tim
on a daily basis. ,

1 FCC 2d at 395. It was this last sentence from the 7965
Policy Statement on which the Commission relied in foot-
note 2 of its Bay Television decision. In particular, the
Commission said that because the applicant’s "owners did
not propose to work at the station on a daily basis[,] . . . .
no integration credit is warranted for these principals’
proposal." Bay Television, FCC 85-58 at 1 n.2. Channel 15
argues: "This statement, standing alone, does not establish
that principals of an applicant must be present each and
every day to earn integration credit for substantial com-
mitments, since the statement must be assessed in the
context of the case." Channel 15’s Application for Review
at 6.

19. To the extent that footnote 2 of Bay Television is
interpreted as a hard and fast rule of law, it lacks a
sufficient legal rationale to explain its derivation. Con-
sequently, there is a genuine ambiguity here, the source
of which becomes apparent when one examines the text
from the initial decision in Bay Television that the Com-
mission subsequently cited in footnote 2 of its order in
that case. The initial decision in Bay Television concluded
that the principals in question "will not move to the
[proposed license] area, nor will they work on a daily
basis." Bay Television, Inc., 95 FCC 2d 190, 220 § 112
(1.D. 1983) (emphasis added). Thus, the ALJ in Bay Tele-
vision suggested that daily management of station affairs
was conceptually distinct from the question of whether
the manager proposed to reside full-time in the same
community as the station. On the other hand, the Com-
mission’s footnote 2 carried quite a different connotation.
Immediately after citing the page of the ALJ’s initial
decision on which the quotation above appears, the Com-
mission said: "Here, Bay’s owners did not propose to
work at the station on a daily basis." FCC 85-58 at 1 n.2
(emphasis added). Thus, the Commission seemed to
equate proposing to manage a station on a daily basis with
proposing physical presence at the station each day of the
work week. In short, footnote 2 of the Commission’s
order in Bay Television raises, but does not answer, the
following question: Is daily physical presence at the sta-
tion necessary to be granted integration credit — or is
daily management involvement merely required, which
might occur even when the manager is in another city
and therefore not physically present at the station?

20. We believe that the second interpretation will better
serve the public interest. At a minimum, "management”
consists of something far more than just calling oneself a
manager and being physically present behind a desk at a
television station. At the same time, there is difficulty in

732




4 FCC Red No. 2

Federal Communications Commission Record

FCC 88-371

having the FCC attempt to define what constitutes "good”
management. The Commission is reluctant to impose on
applicants any one view of what constitutes a well man-
aged broadcast venture. As we have previously stated,
"Having no particular expertise in finance or business
management, we are reluctant to second-guess an ap-
plicant’s business judgment -- so long as it is, in fact, a
good faith business decision . . . ." Victory Media, Inc., 3
FCC Rced 2073, 2075 4 19 (1988).

21. Therefore, although integration credit depends upon
a principal’s presence at the station on a regular, periodic
basis, we believe that the requirement of daily physical
presence for broadcast managers would be highly intru-
sive on the freedom of entrepreneurs to make their own
business decisions, without necessarily resulting in better
managed stations. As a general rule, we must presume
that an individual manager knows better than the Com-
mission how to most productively manage a radio or
television station. Nor can we ignore that technological
advances in communications, transportation, information
processing, and office automation between 1965 and 1988
have made it more feasible for a manager to manage a
broadcast station on a day-to-day basis without the need
for physical presence at the station every day. We should
acknowledge that we lack the omniscience to determine
that a licensee will better serve the public interest by
spreading 30 hours of work over five business days rather
than three.!

22. Apart from unnecessarily interfering with the busi-
ness judgments of broadcasters, we are concerned that Bay
Television’s "daily service" rule could produce anomalous
results. Tyler would be eligible for integration credit if he
proposed to work only 20 hours per week, as long as he
spread those 20 hours over five days during the week --
for example, in five blocks of four hours each. But he
would not be eligible for any integration credit if he
proposed to spread those 20 hours over four days in
five-hour chunks -- or if he continued to work 20 hours
over five days but worked out of his home one day a
week. Because we no longer find that the former would
provide a manager with greater sensitivity to an area’s
needs and of programming designed to meet those needs,
see 1965 Policy Statement, 1 FCC 2d at 392, we will no
longer automatically give preferential weight to the for-
mer.

23. Following the "daily service” rule in this case would
also risk an arbitrary result. In Channel 15’s actual situ-
ation, Tyler proposes to work 30 hours per week rather
than just 20 hours. He proposes to spread those 30 hours
over three days. Under the "daily service" rule, Tyler
would get no integration credit at all -- even though he
would get integration credit under a proposal to work
only 20 hours per week, provided that he worked at least
a little each day. The Commission does not have any
evidence to establish that four hours spent on each of five
work days would produce management decisions at a
television station that better serve the public interest than
ten hours spent on each of only three days each week.
While we continue to believe that full time work warrants
greater credit than part-time work, we will not require the
part-time work to be spread over a minimum of 5 days
each week. Accordingly, we conclude that the Board’s
decision must be reversed to the extent that it denied
Channel 15 any integration credit at all for Tyler’s pro-
posed management participation.

24, For these reasons, we reverse the Board and re-
instate the ALJ’s original determination that Channel 15
is entitled to integration credit for the 30 hours that Tyler
proposes to work over a three-day period each week. As
set forth below. it is clear to us from the record that our
reversal of the Review Board on this issue will not change
the final determination that Mid-America is the compara-
tively superior applicant in this case. Consequently, we
need not remand this proceeding nor modify the Board’s
determination as to the applicant most qualified to be
granted this new license to serve Omaha.

III. COMPUTING "PART-TIME" INTEGRATION

25. On our own motion, we raise an additional issue
that is related to Channel 15’s argument that it should
receive "substantial" integration credit. Specifically, we
announce here a new method by which to compare com-
peting integration proposals in licensing proceedings. We
believe that this new method will make anomalous in-
tegration results less likely to arise and should provide an
easier and more precise method for comparing competing
applicants.

26. In the past, the Commission has suggested that there
are only two types of integration proposals: full-time (at
least 40 hours per week) and part-time (at least 20 hours
per week). E.g., 1965 Policy Statement, 1 FCC 2d at 395;
Midwest Broadcasting Co., 70 FCC 2d 1489, 1494-95 € 9
(Rev. Bd. 1979), review denied, FCC 79-397 (released
June 21, 1979). Thus, the Commission has given only
part-time integration credit to proposals to be integrated
20-39 hours per week. In addition, the Review Board has
awarded more comparative credit for proposals to be in-
tegrated 30-39 hours per week than for proposals to be
integrated only 20 hours per week. See, e.g., Webster -
Baker Broadcasting Co., 88 FCC 2d 944. 953 ¢ 20 (Rev.
Bd. 1982). This area of Commission policy has become
far more complicated than it needs to be.

27. Part of the problem of computing integration credit
is that the Commission has turned a continuous variable
(how many hours per week someone proposes to work)
into a discrete variable (whether one will be working
"full-time" or "part-time" or maybe even "part-time" in
substantial amount). It would be much simpler to use a
sliding scale, just as the Commission does in giving in-
tegration credit generally. For part-time integration the
Commission could divide the number of hours to. be
worked by 40 hours per week, and then multiply this
fraction by the applicant’s percentage of ownership in-
tegration into management. The resulting number would
provide immediate comparability across applicants with
differing degrees of owner management. For example, a
75 percent owner who proposed to work 36 hours per
week would have an integration score of .68 (that is,
(36/40) x .75). By comparison, a 90 percent owner who
proposed to work only 28 hours per week would score .63
(that is, (28/40) x .90). The ownership shares of other
managers could be calculated in a similar fashion and
totaled for a particular applicant. In the simple example
given here, the first applicant would have a better integra-
tion proposal, but not by very much. This method would
obviate the rather ambiguous and arbitrary line drawing
now conducted in comparative proceedings.
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28. This straightforward methodology has not been used
in the last seven years after the Review Board expressly
rejected it in a terse footnote in Van Buren Community
Broadcasters, Inc., 87 FCC 2d 1018, 1022 n.1 (Rev. Bd.
1981). The Board wrote:

In the Initial Decision, [the applicant] was credited
with 39% integration computed as follows: 40%
(integrated stock ownership) x 75% (for 30-hr week
proposed) = 30%, plus 18% (integrated stock own-
ership) x 50% (for 20-hr week proposed) = 9%, for
a total of 39% integration. This mathematical meth-
od, although beguiling in its ease of application and
apparent precision, overemphasizes the importance
of part-time integration in relation to full-time in-
tegration.

Id.

29. The Board’s criticism evidently stems from its con-
cern that a station whose owner works 40 hours per week
is, in its view, more than twice as likely to deliver "qual-
ity" programming than a station whose owner works only
20 hours per week. Stated differently, we understand the
Board to believe that the relationship between the num-
ber of hours per week worked by owner-managers and the
quality of service to the public is not a linear function.
The Board stated: '

Quantitative credit for integration decreases more
sharply than proportionally with a corresponding
decrease in the number of hours of participation
per week . . . . Hence, we specifically disapprove
further use of this mathematical method.

Id. (citation omitted). The Review Board’s conjecture in
Van Buren may have a reasonable basis. It is plausible that
until a manager devotes a certain threshold number of
hours on a weekly basis to the management of a station,
his investment of time will not be particularly productive.
Nonetheless, it does not follow that a computational ap-
proach to part-time integration must be rejected. Rather,
the test should in such a case be specified differently to
take the nonlinearity into account.

30. Specifically, the Commission can address the
Board’s concern about nonlinearity by adopting an ap-
proach to computing part-time integration credit that is
analogous to the Hirschman-Herfindahl Index (HHI).? To
extend the earlier example, the 75 percent owner propos-
ing to work 36 hours per week would score as follows:
(100 x (36/40))®> x .75 = 6075. The 90 percent owner
proposing to work 28 hours per week would score signifi-
cantly less: (100 x (28/40))*> x 90 = 4410. Under this
approach, the relative inferiority of the second applicant’s
reduced management participation would be given greater
relative significance under the HHI approach than under
the simple linear approach that the Board criticized in
Van Buren.

31. Such an approach would be far less ambiguous than
the Commission’s current practice of evaluating the in-
tegration significance of part-time management. As a con-
sequence, we believe it would, on the margin, reduce for
both the Commission and applicants the transactions costs
associated with comparative licensing proceedings. This
new method eliminates the need for crude categories such
as "part-time" and "substantial” integration. It also en-

ables the Commission to summarize the number of hours
that an applicant proposes to participate in station man-
agement each week, once the 20 hour per week threshold
requirement is met, in a single statistic that also accounts
for the percentage degree of ownership integration into
management. Because we expect these advantages to re-
duce somewhat the imprecision and uncertainty in broad-
cast licensing proceedings. we believe that this new
method for computing integration credit will help the
Commission to provide service to the public in the most
efficient, expeditious manner possible. This weighting
should, moreover. address the precise misgivings that
originally caused the Review Board in footnote 1 of Van
Buren to reject a computational approach to evaluating
integration credit. Of course, if experience proves that this
weighting is inappropriate in some respect, the Commis-
sion need merely revise the formula for computing credit.
Therefore, we direct the Review Board and the ALJs to
begin using this approach when comparing either full-
time or part-time integration proposals.

32. In this case, for example. Channel 15 is 51 percent
integrated into management, and Tyler proposes to work
30 hours per week. Therefore, Channel 15’s HHI is (100 x
(30/40))° x .51 = 2869. We can also compute HHIs for
the other applicants. Mid-America proposes full-time
management participation by its 83 percent owner: (100 x
(40/40))* x .83 = 8300. Family proposes full-time integra-
tion of its 10 percent owner and 20 hours per week of
integration for its 21.75 percent owner: {(100 x (40/40))* x
10] + [(100 x (20/40))* x.2175] = 1000 + 544 = 1544.
Omaha TV proposes full-time integration of its 15 percent
owner: (100 x (40/40))* x .15 = 1500. Finally, Koplar
does not propose to be integrated into management at all:
(100 x (0/40))® x 0 = 0. Thus, Mid-America still emerges
as the comparatively superior applicant in terms of in-
tegration.

IV. THE COMPARATIVE SIGNIFICANCE OF PAST SUC-
CESS IN THE BROADCAST MARKETPLACE

33. Koplar contends that the Commission should
consider Koplar’s successful operation of existing broad-
cast stations as a favorable comparative factor. Koplar
maintains that its other stations have been exceptionally
successful in drawing audiences and that such success is
the best measure of how well a commercial station is
serving the public interest.

34. Koplar refers to information about the performance
of television stations in St. Louis and Sacramento under
its proprietorship. According to an exhibit that it prof-
fered at the hearing, Koplar’s St. Louis station, KPLR-TV,
"had become the number one rated independent news
station in the United States, ranking among the top five
independent stations in the country overall. According to
the July 1981 Arbitron survey, KPLR had a 17% au-
dience share in the St. Louis ADI, and a net weekly
circulation of 931,000 -- compared to 926,000 households
for the local NBC affiliate." Koplar’s Application for Re-
view at 3. In Sacramento, Koplar similarly argues, "its
then recently acquired UHF television station KRBK-TV .

. increased its net weekly circulation from 45,000 televi-
sion households in February of 1981 to 226,000 television
households in July of 1981 following acquisition in April
of that year." Id. at 3-4. Koplar alleges that its success
with these stations is due to use of the most modern
technology and "dedication to the public service as
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evidenced by its news and public affairs programming."”
Id. at 3. Koplar asserts that it would bring to the Omaha
television market the "same abilities and resources which
have enabled its stations in St. Louis and Sacramento to
succeed." Id. at 4.

35. The ALJ rejected that exhibit with the comment
that "no threshold showing of past broadcast record” had
been made and that Koplar could receive no credit for
past performance, in any case, because none of its princi-
pals would engage in daily management of the proposed
station in Omaha. Tr. at 173. The Review Board, 102
FCC 2d at 885 § 15, affirmed the ruling for the reason
that the showing is not of "the type . . . necessary to
receive a preference for an unusually good past broadcast
record" under the 1965 Policy Statement. 1 FCC 2d at
398.

36. While conceding that evidence of marketplace re-
sults has not previously been considered, Koplar argues
that the Commission ought not to reject its exhibit be-
cause of that circumstance:

Koplar submits that things have changed over the
past twenty years, and that the Commission’s per-
ceptions of reality have changed as well. The
marketplace is now deemed to be the prime reflec-
tor of how well a station is serving the public
interest and, according to marketplace information,
Koplar’s stations have done exceedingfly} well. The
marketplace success of those stations should be rel-
evant under the standard comparative issues as pre-
dictive of the performance of the new facility sought
by Koplar.

Id. at 4-5.

37. Aside from the mandate in 47 US.C. § 307(b) to
promote "fair, efficient, and equitable distribution of ra-
dio service to each of [the several states and commu-
nities]," broad discretion is given to the Commission for
determining which of a set of mutually exclusive applica-
tions it would best serve the "public interest, convenience,
and necessity" to grant. The 1965 Policy Statement, which
essentially restates doctrine that the Commission had
gradually developed through ad hoc rulings, identifies two
primary public interest objectives to be served in choosing
between proposals to provide broadcast service to the
same community: "maximum diffusion of control of the
media of mass communications” and "best practicable
service to the public."” 1 FCC 2d at 394. "Best practicable
service to the public" means service that best "meets the
needs of the public in the area to be served, both in terms
of those general interests which all areas have in common
and those special interests which areas do not share." Id.

38. One of the factors that the 1965 Policy Statement
mentions as of possible relevance in deciding which
among competing applicants would best meet needs for
broadcast service is the past broadcast records of princi-
pals. As defined, the term "past broadcast record" refers
to experience of an applicant’s principal (whether or not
that principal would be integrated into management) con-
sisting of significant participation in operation of a broad-
cast station in which he or she held ownership. Id. at 398.
(Previous broadcast experience without ownership, in
contrast, is deemed relevant only if claimed by an in-
tegrated principal and is considered to be of minor im-
portance. Id. at 396.) An ordinary past broadcast record is

immaterial. however. according to the [965 Policy State-
ment; but one that is either "unusually good or unusually
poor" is a factor of substantial importance. [d. at 398. The
Commission said that in order to determine whether a
record was unusually good it would look for evidence of
"unusual attention to the public’s needs and interests,
such as special sensitivity to an area’s changing needs
through flexibility of local programs designed to meet
those needs." Id. Once having determined that a princi-
pal’s "past broadcast record” is unusually good or poor,
the Commission would then consider the causes of that
performance and the extent to which they would be
present in the proposed operation. /d. An extraordinary
record compiled while the principal fully participated in
station operation would not be accorded "full" credit, for
instance, if that principal would not have similar involve-
ment in operation of the proposed station. Id.

39. Bids for credit for unusually good past broadcast
records have seldom met with success. The Review Board
gave indication soon after the adoption of the 1965 Policy
Statement that attempts to prevail on that ground would
be disfavored, by ruling in purported reliance on the
Policy Statement that an applicant would have to make a
satisfactory "threshold showing" that a past broadcast
record is unusually good or poor before adducing evi-
dence on point. Pleasant Broadcasting Co., 19 FCC 2d
964, 965 § 2 (1969). The Commission ratified that proce-
dure in Gilbert Group, Inc., 49 RR 2d 1081, 1082 § 4
(1981). See also Knoxville Broadcasting Corp., 103 FCC 2d
669, 689-90 9 25-26 (Rev. Bd. 1986).

40. Koplar’s bald and self-serving assertion about its
"dedication to public service as evidenced by [the] news
and public affairs programming"” of its existing stations is
not probative. News and public affairs programming,
while obviously commendable and an important means of
serving the needs of the broadcast community, is not out
of the ordinary. Koplar’s market ratings showing is not
sufficient to make the requisite threshold showing, either.
The exhibit in question reportedly discloses how Koplar’s
stations in St. Louis and Sacramento each fared in draw-
ing audiences in just a single month in 1981. Although it
seems, at least, that the St. Louis station was unusually
successful in attracting audiences in that one month, we
are dubious that results from so short a period of time are
representative of longer-term performance. It does not
appear from Koplar’s description of it, moreover, that the
exhibit affords any basis for determining to what extent
any unusual success in the performance of its existing
stations is due to the integration of principals or other
factors that would not be replicated in operation of the
prospective station that Koplar’s current application pro-
poses. See the 1965 Policy Statement, | FCC 2d at 398. In
sum, we are not persuaded that the information contained
in the exhibit affords a sufficient basis for awarding
Koplar credit for an unusuaily good past broadcast record.

V. ORDERS
41. ACCORDINGLY, IT IS ORDERED That the Mo-
tion to Reopen the Record filed November 13, 1986 by
Family Television, Inc. IS DENIED.
42. IT IS FURTHER ORDERED That the Applications
for Review filed January 6, 1986 by Channel 15/0Omaha
and Koplar Communications ARE GRANTED pursuant

T8




FCC 88-371

Federal Communications Commission Record

4 FCC Rcd No. 2

to 47 C.F.R. § 1.115(g). to the extent that the decision of
the Review Board, 102 FCC 2d 873. is modified herein,
and ARE DENIED in all other respects.

43. IT IS FURTHER ORDERED That the Application
for Review filed January 6, 1986 by Family Television IS
DENIED pursuant to 47 C.F.R. § 1.115(g).

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

FOOTNOTES

! In addition, Bay Television’s requirement of daily physical
presence ignores that other ways exist to monitor the perfor-
mance of managers besides counting their hours each day.

2 It was because the Antitrust Division of the Department of
Justice faced this identical conceptual issue that it began using
the HHI to discern market power in mergers. Antitrust Division
Merger Guidelines, 47 Fed. Reg. 28,493 (1982). The Division
believed that the likelihood of anticompetitive behavior as a
result of a merger is a nonlinear function of the market shares
of the two merging firms. So the Division decided that, rather
than simply sum market shares of firms in an industry, it
would first multiply each market share by 100, square that
product, and then sum those squared products; then the result-
ing index would be evaluated on a scale of 0 to 10,000. See
Baxter, Responding to the Reaction: The Draftsman’s View, 71
Calif. L. Rev. 618, 625-28 (1983) (discussing Assistant Attorney
General's drafting of Merger Guidelines). Thus, bigger market
shares would be weighted more than linearly in the analysis.
The higher the HHI, the greater the inferred likelihood that the
merger would facilitate collusion, and thus be unlawful to con-
summate.

SEPARATE STATEMENT
OF
COMMISSIONER JAMES H. QUELLO

Re: Applications of Omaha TV 15, Inc., Channel
15/0maha, Mid-America Broadcasting, Inc., Koplar Com-
munications, Inc., and Family Television, Inc. (Omaha,
Nebraska).

I concur with the majority’s decision to grant the ap-
plication of Mid-America Broadcasting, Inc. My prefer-
ence would have been to uphold the conclusions reached
by the Review Board. I am compelled to write separately
because the Commission, reaching well beyond the facts
before us, decided to use the case as a vehicle for making
significant changes to the Commission’s integration analy-
sis.

Apart from any substantive concerns, fundamental
changes in our integration policy should have been ac-
complished through a notice and comment proceeding. In
fact, the courts have admonished the Commission for
making changes to its comparative process without the
benefit of public comment. Cf. Citizens Communications
Center v. FCC, 447 F.2d 1201, 1204 n.5 (D.C. Cir. 1971).

The necessity for rational public comment is certainly
evident from the majority’s decision to embrace a math-
ematical formula to compute part-time integration. I un-
derstand the desire to develop a more precise comparative
integration analysis. However, the precision created by the
majority’s decision is illusory at best.

The majority embrace a calculation modeled after the
Herfindahl-Hirshman Index. The purported benefit of the
HHI calculation is that by weighting certain factors it
avoids the direct proportional approach to calculating
part time integration criticized by the Review Board in
Van Buren Community Broadcasters, Inc., 87 F.C.C. 2d
1018, 1022 (Rev. Bd. 1981). However, this formula is
designed to measure industrial concentration and the
probability of coordinated monopolistic behavior. F. M.
Sherer, Industrial Market Structure and Economic Perfor-
mance, 58-59 (1980). There is no evidence that the as-
sumptions underlying the HHI have any relevance to the
Commission’s integration policies. Thus, the Commission
simply does not know whether the formula gives appro-
priate consideration to locally owned and operated facili-
ties. Moreover, even if the calculations give proper weight
to our integration concerns, how significant is a simple
numerical advantage in this comparison? For example, if
applicant A scores 4410 under this analysis and applicant
B scores 4409, should the difference of one point be
decisionally significant? If not, at what point does a sim-
ple numerical advantage become important? Such de-
cisions are every bit as subjective as our current approach.

The problems inherent in the majority’s approach
should have been subject to the rigors of public comment.
I do not object to revisions of our comparative process,
the system is far from perfect. However, I would have
preferred a more complete discussion of the issues before
making such a radical change in policy.
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