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By the Commission; Commissioner Quello issuing a 
statement. 

l. rn several recent incidents, stations have broadcast 
seemingly accurate programming that later proved to be a 
hoax.' In those instances. the hoax resulted in the use of 
what may have been substantial public safety resources to 
respond to fabricated events. As we have made clear on a 
number of occasions, we believe that certain types of 
broadcast hoaxes are so potentially harmful that they are 
inconsistent with the public interest. Accordingly, we be
lieve that a continuing Commission regulatory role in this 
area may be appropriate.z The recent events, however, 
have highlighted the !imitations on our enforcement flexi
bility which the absence of a specific Commission rule 
addressing hoaxes imposes. 3 Such a rule could be used to 
codify licensee obligations and would permit the Commis
sion to levy fines in order to address harmful hoaxes, 
thereby allowing a sanction less drastic than license revo-

1 For example, KROQ(FM), Pasadena, California, aired a false 
murder confession and WALE(AM), Providence, Rhode Island, 
aired a false report that one of its employees had been shot 
while on duty. Both situations caused significant distress to 
members of the listening audience and diverted police resources 
from legitimate crises. 
2 See, e.g., Walton Broadcasting, 78 FCC 2d 880 (1976), aff'd 78 
FCC 2d 857 (1980), aff'd withow opinion 679 F.2d 263 (D.C. Cir, 
!982). In that case, license renewal was denied for a licensee 
that, inter alia, staged a fake kidnapping of its station's disc 
jockey, resulting in a flood of calls to the police. The licensee 
refused to call off the hoax when requested by the police, and, 
when a local television station exposed the hoax, the station 
broadcast a rebuttal. See also Fourth Order E/iminaling U1mec
essary Broadcast Regulations, 57 RR 2d 939 (1985) (Fowth Un
derbrush Order). In the Fourth Underbrush Order, we eliminated 
a Commission policy concerning scare announcements, finding 
that the policy constituted "regulatory overki!L" rn doing so, 
however, we concluded that our action did not alter the basic 
obligation of licensees to broadcast in the public interest. 
3 We note that the Commission's policy against news staging 
could apply to some hoax cases, but would not clearly cover 
many others and does not give the Commission authority to 
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cation. but with more deterrence value than admonition. 
We therefore initiate this proceeding to seek comment on 
how we could craft a rule to address our core concerns in 
this area without causing an undue chilling effect on 
broadcasters' speech. 

2. In striking this balance, we are mindful that adopting 
an overbroad rule could have significant adverse effects. It 
is not our intent to address harmless pranks, or to deter 
broadcasts that might upset some listeners but do not pose 
a substantial threat to public health and safety. We have 
specifically rejected a regulatory approach that could be 
characterized as an "overreaction." See Fourth Underbrush 
Order. For example. we do not intend to reach incidents 
such as the April Fool's joke perpetrated recently by a 
station, which announced that one of the stars of the 
city's National Football League team had been traded. 
While this prank undoubtedly distressed some football 
fans, it is our intent to focus instead on a narrow category 
of cases that present the potential for substantial public 
harm. We believe that by focusing on three elements of a 
violation, it may be possible to craft such a rule. 

3. First, we propose that, to be held liable, a licensee 
must have known that the broadcast material was false. 4 

We observe that dramatizations generally will be impli
cated under this element since they are "false" by defini
tion. We seek comment on whether the other elements of 
the rule (described below) adequately protect dramatiza
tions from unwarranted scrutiny. Alternatively, we could 
limit the scope of the rule to false reports of crimes or 
catastrophes. rt restricted in this fashion. the rule would 
cover the kinds of hoaxes that have raised the most public 
concern to date. We seek comment on this type of limita
tion. 

4. Second, we propose that the hoax must have directly 
caused immediate. substantial and actual public harm. We 
seek comment on what should be considered "public 
harm." For example, should we consider damage to the 
health and safety of the general public, diversion of law 
enforcement or other public safety authorities from their 
duties, and damage to property to be encompassed within 
our definition of public harm? Is this list of harms in and 
of itself an appropriate definition? By "immediate," we 
mean that the harm would have to occur contempora-

impose a monetary forfeiture. See Hunger In America, 20 FCC 
2d i43 ( !969); Democratic National Convention, l6 FCC 2d 650 
(1969); Letter to Mrs. J. R. Paul, 26 FCC 2d 59! (1969); The 
Selling of the Pentagon. 30 FCC 2d 150 (1971); WMJX, Inc., 85 
FCC 2d 251 (!981). In addition, the Commission stated in the 
Fourth Underbrush Order that a current broadcast of a program 
like "War of the Worlds" without announcements that the 
program is fictional might violate the Commission's general 
policy requiring licensees to program their stations in the public 
interest and the Commission's more specific policy against de
liberate distortion or falsification of programming. Again, how· 
ever. no rule exists in this area and our enforcement response is 
therefore constrained. Moreover, the class of conduct which 
concerns us in this proceeding is, in most respects, narrower in 
scope and more susceptible to particularization in a rule than 
that which might be deemed to implicate the false programming 
rolicy. 

We note in this regard that licensees are ultimately responsi
ble for the actions of their employees. See Empire Broadcasting 
Corp., 25 FCC 2ct 68 ( 1970). 
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neously with or shortly after the broadcast. We seek com
ment on whether this is an appropriate limitation on the 
scope of the harm. We also seek comment on whether the 
rule should be limited to instances involving "substantial" 
public harm. By including a substantiality test, we intend 
to exclude cases where the harm to the public may be 
real. but is of such a minor nature that it does not offset 
the potential chilling effect of a broader rule. We seek 
comment on ways we might measure the substantiality of 
harm. For example, one measure might be whether the 
harm is "widespread." Another might be the severity of 
the damage resulting from the harm, notwithstanding how 
widespread the harm. 

5. With respect to the proposed requirement that the 
harm be actual, we note that some hoaxes may involve 
the potential for widespread panic, severe traffic conges
tion, and other dangers. but do not in fact result in such 
consequences. Is the threat of harm sufficient, or should 
the rule require actual damage? In this regard. to what 
extent should a licensee be excused from liability by 
virtue of the fact that a grossly irresponsible broadcast 
does not cause as great a degree of harm as it otherwise 
might? Would a rule premised on actual harm serve as a 
sufficient deterrent? On the other hand, would such an 
approach eliminate "harm" as an element of a violation 
and leave only "foreseeability of harm" as the dispositive 
factor when a broadcast is false? We also seek comment 
on whether any other provisions of federal,5 state or local 
law provide adequate deterrence on a national basis. 

6. Third, we propose to require that the public harm be 
foreseeable. To avoid imposing unreasonable or chilling 
constraints on broadcasters, we would consider public 
harm foreseeable only if the licensee could expect, with a 
significant degree of certainty, that such harm would oc
cur as a result of the hoax. A foreseeability requirement 
would ensure that broadcasters will not be held responsi
ble for unpredictable public behavior. and would avoid a 
waste of Commission resources on "obvious" hoaxes such 
as the amoeba hoax described in the Commission's Fourth 
Underbrush Order. 6 What factors should determine 
foreseeability? Should such factors include the content of 
the broadcast (e.g., a report of a giant gorilla climbing the 
Empire State Building), and the date it occurred (e.g., 
April Fool's Day)? Should the number of complaints 
received by the Commission or the station serve as evi
dence of the reasonableness of broadcasters' foreseeability 
judgments? Should the harm be regarded as foreseeable if 
a hoax elicits virtually no reaction from the general pub
lic, but a few people who believe in the hoax cause a 
great deal of harm? What relevance, if any, should the 
broadcast of appropriate warnings that the material in 
question is false have on issues of foreseeability? 7 Finally, 
in evaluating the foreseeability of harm, should we pre
sume, and accord licensees the right to presume, that the 
public will behave in a rational manner? We seek com
ment on these issues. 

5 See, e.g., Emmis Broadcasting (KSHE), 6 FCC Red 2289 (1991) 
(assessing a $25,000 forfeiture for violation of the Communica
tions Act's prohibition on the transmission of false distress 
signals). 
6 The Commission described the amoeba hoax as involving ''a 
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7. The following model hoax rule, which incorporates 
the above elements, is intended as a framework for com
ment. Commenters should address whether the model 
rule is sufficiently inclusive, or whether there are addi
tional harmful hoaxes that should be brought within the 
scope of such a rule. Commenters should also discuss 
whether the rule is overly restrictive and would encroach 
upon broadcasters' First Amendment rights and, more 
generally, whether adoption of a hoax rule is appropriate. 
Commenters' arguments and suggestions should also re
flect our concern that any provisions adopted not be 
impermissibly vague or overbroad. 

§ 73.1217 Broadcast hoaxes. 

No licensee of any broadcast station shall broadcast 
information or other material it knows to be false if 
it is foreseeable that broadcast of the information 
could cause substantial public harm, and if broad
cast of the information does in fact directly cause 
substantial public harm. 

NOTE l: 

For purposes of this rule, "public harm" is imme
diate, substantial and actual damage to the health 
and safety of the general public or to property, or 
substantial diversion of law enforcement or other 
public safety authorities from their duties. 

NOTE 2: 

The public harm will be deemed foreseeable if the 
licensee could expect with a significant degree of 
certainty that public harm would occur. 
Foreseeability will not be inferred from warnings or 
disclaimers associated with the broadcast. Lack of 
foreseeability may be determined in light of factors 
such as the content of the broadcast or the timing of 
the broadcast (e.g., April Fool's Day or Halloween). 

ADMINISTRATIVE MATTERS 

Ex Parte Rules -- Non-Restricted Proceeding 
8. This is a non-restricted notice and comment 

rulemaking proceeding. Ex parte presentations are 
permitted, except during the Sunshine Agenda period, 
provided they are disclosed as provided in Commission 
rules. See generally 47 C.F.R. §§ 1.1202, 1.1203 and 
Ll206(a). 

Comment Information 
9. Pursuant to applicable procedures set forth in §§ 

1.415 and 1.419 of the Commission's Rules, interested 
parties may file comments on or before January 2, 1992, 
and reply comments on or before February 3, 1992. All 

sudden announcement delivered in a tone of excitement to the 
effect that 'amoebas' were invading a certain city .... " 57 RR 2d 
at 940. 
7 In this regard. we do not think that the broadcast of an 
associated warning or disclaimer should be considered to be 
evidence of foreseeability. To do so might discourage the use of 
disclaimers by licensees. 
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