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By the Commission:

1.Before the Commission are petitions filed by TA Asso-
ciates and Wiley & Rein requesting reconsideration or
clarification of our Declaratory Ruling' construing the
alien ownership prov:smns of the Communications Act of
1934, as amended.” In that Declaratory Ruling. we deter-
mined that limited partnership interests are subject to the
citizenship requirements contained in Section 310(b}3)
and (4) of the Communications Act® and described the
manner in which these statutory provisions applied to
both partnership and corporate interests.

2. While neither petitioner has challenged the validity of
cur conclusion, in the Declaratory Ruling, that limited
partnership interests are within the scope of the alien
ownership provisions, the petitions before us guestion or
seek clarification of five matters involving our construc-
tion of Section 310{b}. First, TA Associates urges us to
adopt a generic waiver for certain nonattributable alien
investment in excess of the benchmarks contained in Sec-
tion 310(b}(4). Second. thai petitioner requests us to clar-
ify that the "multiplier" is applicable to nonvoting stock to
the same extent that 1t is used in conjunction with ade-
quately insulated limited partnership interests. Third, TA
Associates asserts that preferred stock should be exciuded
from the definition of “capital stock” contained in Section
310(bY3) and (4) in situations in which that stock con-
tains none of the indicia generally associated with equity
ownership. Fourth, TA Associates asks that we define
ownership interests in limited partnerships on the basis of
partnership share rather than upon equity contribution.
Fifth, with respect to the resirictions on alien ownership
and positional interests established in Section 310{k), Wi-
ley & Rein urges the Commission, in effect, to treat
non-limited partners’ in the same manner as "insulated”
and nonattributable limited pariners.

3. After a careful review of the petitions, we are per-
suaded to extend the scope of the "multiplier” to encom-
pass remote nonvoting, common stock interests. We
decline, however, t0 make any other changes requested by
the petitioners in our interpretation of the alien ownership
provisions of the Communications Act.

Public Interest Determination
4, TA Associates, a general partnership composed en-
tirely of United States citizens, is a private venture capital
management firm, It states that it holds investments in a
variety of companies, including firms involved in broad-
casting, cable television and celiular radio. TA Associates
neies that its investments in communications companies

usually include subordinated debt and equity securities.
The latter are convertible., nonvoting stock which "give
|TA Associates| the right, in certain cases, fo obtain ma-
jority control of the communications companies in which
Jit] invests." ¥ TA Associates also states that il is the sole
general partner of venture capital funds structured as
limited partnerships. According to the petitioner, "the vast
majority of the capital™® for the funds is provided by
investors, inciuding aliens. who hold limited partnership
interests which quEy cornply with the msu}anon criteria
refiected in the Commission’s attribution rules.” ,

5. In situations in which its investments are made in
companies which hold controlling interests in Commission
licensees, TA Associates requests the Commission to pro-
vide a routine and generic exemption from the statutory
benchmarks contained in Section 310(b)(4} for the financ-
ing arrangements described in its Petition. It notes that the
Commission, in its Declaratory Ruling, stated that it would |
entertain requests for an exemption to the benchmarks
contained in Section 310(b¥4) on a case-by-case basis,
Nonetheless. it asserts that, absent specific guidance by the
Commission, the waivers could require a substantial
amount of time to process and that such processing delays
could, in turn, impede the financing of new communica-
tions entities by venture capital firms such as TA Asso-
ciates. In this regard, the petitioner notes that the
Commission, at the time that it revised the attribution
rules, expressly recognized the importance of venture
capital firms in the establishmenl and expansion of new
broadcasting companies. Asserting that the purpose under-
lying the alien ownership restrictions is to guard against
foreign influence in the broadcasting industry, TA Asso-
ciates contends ‘that its investments pose no danger that
aliens will influence United States broadcasting because
the "alien interests are plainly passive and totally in-
sulated."® As a consequence, it argues that "there is no
apparent public interest reason for case-by-case consider-
ation of [its] investments."*

6. TA Associates suggests that the most useful and
efficient mechanism by which to implement a generic
exemption is by means of a certification procedure. Under
this approach, the Commission would determine that the
public interest standard embodied in Section 310(b)(4) is
satisfied if a limited partnership with alien investments
above the statutory benchmark certifies that:

(i) management and operation is vested solely in the

general partner;

(il) limited partners are expressly precluded from

involvement in management and operational activi-

ties;

(iii) limited partners have no authority 10 remove a

general partner, nor may they admi{ a new general

partner without the permission of existing general
partners; and

(iv) no limited partner acts as an employee, consul-

tant or manager of the limited partnership nor pro-

vides any service to it or to any entity in which it
invests (other than the advancement of funds).!®

In effect, the pétitioner requests the Commission to
declare, without reference to a specific factual context,
that the class of “insulated" alien investment generically
described by TA Associates in its petition would not con-
travene the public interest standard of Section 31Q0(b)
notwithstanding the fact that such investment exceeds the
ownership benchmark of that provision.!’
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7. We believe that adoption of the policy proposed by
the petitioner would disserve the public interest. While we
recognized, in the Declaraiory Rulding. that conformance
with atiribution insulation criteria would be a significant
factor in determining whether to permit alien investment
above the statutory benchmark, we nonetheless specified
that "the attribution criteria |would] not [be] exhaustive or
dispositive."* The adoption of the equity benchmarks in
Section 31{(b) reflects congressional concern over substan-
tial alien ownership of Commission licensees and persons
or companies controlling these licensees even where the
alien’s ownership interest is non-influential in nature.!?
The fact that we have discretion to leave unchallenged
alien investment above 25 percent in companies control-
ling a licensee does not negate our statutory obligation o
scrutinize the relevant facts before affirmatively determin-
ing that the investment comports with the public interest.

8. The current case-by-case procedure assures that the
Commission has the facts necessary for a méaningful pub-
lic interest decision as to whether or not alien investment
in excess of the ownership benchmark in Section
310(b)}4) comports with the public interest yet provides
the agency with the flexibility to sanction alien investment
above the statutory benchmark in situations where it is
appropriate. In contrast. the adoption of of a generic
approach. by its very nature. provides no assurance that
the Commission would have available all facts that are

relevant, and possibly determinative, to an informed pub- .

lic interest determination.™

9. In addition, we do not believe that policy, reasons
advanced by the: petitioner would justify the adeption of
this approach. In this regard, we are unpersuaded that the
desirability of facilitating investment in broadcasting facilii-
ties supports a routine and generic determination that
certain "insulated™ alien investment in excess of the statu-
tory benchmark comports with the public interest. Section
310(b){4) reflects congressional policy to permit restriction
of alien ownership of broadcasting facilities notwithstand-
ing the fact that such a restriction, by its very nature, may
foreclose certain types of investment in these facilities.”
Further, while the petitioner correctly notes that process-
ing individual requests entails administrative costs, we be-
Heve -that these costs are an _ipevitable result of
impiementing Section 310(b)(4}.

10. In conclusion, we believe that it wouid be inappro-
priate to generically and. routinely find that certain alien
investments which exceed the ownership benchmark of
Section 310{b){4) nonetheless meet the public interest cri-
teria of that provision, either by a simple declaration that
the financing arrangements described by TA Associates
are always in the public interest or by the adoption of its
proposed certification procedure. We find that the more
prudent course of action is to make individualized assess-
ments in the context of specific factual situations as to
whether or not a particular ownership profile would fur-
ther the public interest. We emphasizé, however, that in
denying the petitoner’s request, we do not intend to pre-
judge the ‘merits of any request by TA Associates,
specific factual context, for a Commission ruling that alien
investment above the statutory benchmark comports with

ina

the public interest.'® Rather, we determine only that the .

peutzone; has not justified the adoption of the broad
generic approach that it has requested in this proceeding.

Applicability of the Multiplier to Nonvoting. Stock
' Interests

11. TA Associates requests us to clarify that the
"multiplier” applies in calculating the amount of equity
held in a licensee through non-voting stock interests in a
vertical ownership chain. While the petitioner notes that
the Commission. in its Declaratory Ruling. employed 2
"multiplier" in computing remote interests held by aliens
in a licensee through minority voting, stock and ade-
quately msulatcd domesncaiiy organized limited partner-
ship interests.)” the petitioner states that we did not
address the use of a "multiplier” in connection with non-
voting, common stock. After careful consideration of the
petitioner’s arguments, we have decided to grant its re-
quest,

12. In applying the ownership benchmarks contained in
Section 310(bh). the "multiplier" is utilized to calculate the
amount of equity held in the licensee through the owner-
ship of non-controlling interests in a vertical chain. For
example, the "muftiplie: " is used in quantifying the inter-
est held by aliens in a licensee through non—controlim
voting stock in intervening corporations.'® Similarly, we
have empioyed a “multiplier" in computing the equity
held in a licensee through intervening nomnattributable
limited partnership interests, and given the insulated na-
ture of such interests, we have done so irrespective of the
percentage of equity held by the limited partner.!

In the Awuribution Order, we determined that non-voting
stock, whether or not convertible to voting stock,”® is not
cognizable under the attribution rules?’ The Commission
reasoned that non-voting stock by its nature does not
convey the ability to influence. let alone control, corporate
affairs.”? Because the holder of non-voting stock does not
possess a conirolling ¢wnership interest, we find it appro-
priate to apply the “multiplier”'to this type of ownership
interest, Further, the non-controlling nature of this inter-
est is unaffected by the quantity of non-voting stock which
is owned; therefore, the “"multiplier” will be employed
irrespective of the ?ercentage of stock held by the non-
voting shareholder? :

Treatment of Preferred Stock

14. TA Associates requests us to clarify the definition of
"capitalstock" contained in Sections 310(b)} (3) and (4) of
the Act.”® Specifically, it urges us to disregard preferred
stock in determining compliance with the ownership
benchmarks contained in Section 310(b) in situations in
which the "equity" interest holders are functioning solely
as subordinated lenders and the applicant certifies that the
preferred stock contains none of the indicia normally asso-
ciated with equity ownership.

15. We believe that TA Associates’ request should be
denied. It is an axiom of statutory. construction that the
language of a statute is, in general, the key to its meaning,
As the United States Supreme Court has stated, it is
"obvious . . . that, in determining the scope of a statute,
one is to look first at its language;"* in the "|a]bsence] of
a clearly expressed legislative intention to the contrary,
that language must ordinarily be regarded as conclusive."
In adopting the alien ownership restrictions presently codi-
fied in Sections. 310(b)(3) and (4} of the Communications
Act, Congress expressly restricted the amount of "capital
stock" that aliens may own of record or vote in broadcast
licensees or their parent companies. The term “capital
stock" is generally understood to encompass various
classes of stock, including preferred stock,”’ and we find
nothing in the legislative history which would justify an

6
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interpretation of this provision which contravenes its plain
meaning. Accordingly, we shall consider preferred stock as
"gapital stock" in construing Section 310(b) of the Com-
munications Act.

Definition of Ownership Interests in Limited Partnerships

16. In the Declaratory Ruling, the Commission deter-
mined to define ownership interests in a limited
partnership in terms of the equity contributions of the
limited parmners®® TA Associates states that the use of

contribution as the criterion of measuring ownership inter-

ests is inappropriate. It states that this measurement ig-
nores customary business practices "in which passive
investors receive equity in exchange for substantial cash
contributions while active principals receive equity for
much smaller cash contributions."?’ As a consequence, it
urges us to substitute partnership share for contribution in
calculating whether or not a licensee is in compliance with
the ownership benchmarks contained in Section 310(b) of
the Communications Act.

17. We recognize that contribution may not accurately
measure the ownership interests in a limited partnership.
particularly in situations in which a general partner ob-
tains "sweat equity” in exchange for active participation in
business management. However, based on our experience
at this time. we are not convinced that reliance upon
partnership share as the measure of ownership interest
would provide a more appropriate measurement. For ex-
ample, the use of partnership share as a means by which
to quantify ownership interests under Section 310(b) is
susceptible of manipulation. In this regard, the partners
could agree that the alien investors would receive dis-
proportionately small partnership shares but would have
the opportunity to "recover" their investment by means of
an inordinately high interest loan or receipt of other con-
sideration outside the share provisions of the partncrship
agreement. In this situation, partnership share could ser1~
ously understate the actual equity interest of the aliens®
Moreover, because partnership share may be a volatile
term in a parinership agreement, it is more difficult to
ascertain than equity contribution. For example, partner-
ship share may be computed upon a fixed percentage or
be tied to a complex formuia that in turn depends upon
some variable term such as the amount of gross receipts or
profits of the business in a specific year. In addition, the
partnership may change the method of computing the
share at any time. Finally, in light of the potential for

manipulation and the possible complexity in computing’

partnership share, its use in quantifying the equity interest
of aliens in a partnership could place substantial admin-
istrative burdens vpon the Commission.,

18. Given these considerations, we continue to believe
that contribution offers the better approach to calculating
alien limited partner ownership interests for purposes of
Section 310{b) of the Act. We have already recognized,
however, that in selecting a contribution or share based
standard, we were confronted with the difficult task of
choosing between reasonable policy alternatives. Indeed,
in the Declaratory Ruling we acknowledged that

there may be other means, including partnership
shares, by which such interests can be calculated.
Further, if we find, through implementation of the
statutory benchmarks, that the definition of owner-
ship adopted in this Declaratory Ruling is inappro-
priate, we will revisit this determination ™

We reiterate our willingness to reconsider this
determination if expenence proves that reliance on con-
tribution is inappropriate ¥

Insulation of Non-Limited Partnership Interests

19, In the Declaratory Ruling., we determined that Sec-
tion 3]0(b) - including the restrictions in that statute
governing alien "ofﬁc,erc" and "dxrectors" -~ applied to
partnerships and limited .partnerships® Recognizing that
non-limited partners have the authority to bind the com-
pany and te manage its affairs, we concluded that these
partnership interests were comparable to high level posi-
tional interests in a corporation and interpreted the re-
strictions governing alien officers and d:rectorq in Section
310(b) tozencompass these types of interests.> In its peti-
tion, Wiley & Rein requests us to reconsider several as-
pects of our decision relaiing to the treatment of
non-limited partners under Section 310(b) of the Act.

20. First. the petitioner objects to the Commission’s
decision to apply the statutory proscriptions relating 10
alien officers and directors 1o all non-limited partners.
While the petitioner acknowledges that "non-limited part-
ners characteristically do not relinquish day-to-day con-
trol"3* over partnership affairs. Wiley & Rein asserts that
these partners, if they choose, can insulate themselves
from the management and operation of the parmershxp by
means of private contractural arrangements.” The peti-
tioner emphasizes that the Commission expressly excluded
adequately insulated limited partners from the statutory
restrictions governing alien officers and directors® and
urges us to similarly exempt from these provisions
"insulated" non-limited parmers )

21. In addition, the petitioner notes that the Commis-
sion, in its Auribution Order, permitted officers and direc-
tors of corporations holding cognizable interests in a
licensee to be exempt from attribution by demonstrating
that their duties are wholly unrelated to the activities of
the licensee’” It contends that the Commission should
extend this policy to the alien ownership provisions of
Section 310(b). Specifically, the petitioner requests the
Commission to exempt from the statutory proscriptions
governing alien officers or directors alien non-limited part-
ners who are insulated from involvement in the affairs of
the licensee but who exercise control over other aspecis of
the partnership business.

22. We believe that our decision to include non-limited
partners within the scope of the alien officer and director
provisions of Section 3i0{b} was correct. The position
which non-limited partners occupy in a partnership is
directly comparable to that held by officers and directors
in a corporation. Under state law, it is well-established
that the management functions of a corporauon are per-
formed by the ofﬁcers and directors®’ while in a partner-
ship those functions are undertaken by the non-limited
partners.*? While it is true that these partners may not be
preciuded under btale law from relinguishing control over
partnership affairs.”” we believe that such a relinquishment
would be extremely unusual. The petitioner itself ac-
knowledges that there is no independent business reason
for a partner with unlimited liability to relinquish manage-
rial power; indeed, it admits that the motivation under-
lying such a contractural arrangement would be to obtain
an exclusion from the alien officer and director provisions
contained in Section 310(b).**

23. Further, it would be inappropriate for us fo
"exempt” either "passive" non-limited partners or unat-
tributed officers and directors from the scope of the alien
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officer and director proscriptions contained in Section
310(h).* We have no power to accord a statutory
"exemption"” t0 & person hokling 2 positional interest oth-
erwise subject to the scope of Section 310{(h) because he
or she agrees. as a matter of private contracl. not to
exercise the powers inherent in that position*®. As the
petitioner correctly notes, our attribution rules permit cor-
porate officers and directors to be relieved from attribu-
tion by disclaiming involvement in the management and
operation of the licensee” While the Commission may
properly consider the existence of a private contractural
relinquishment of managerial powers in determining to
grant an exemption from its own administrative rules and
policies, we have no power to accord a comparable ex-
emption from a statutorily mandated proscription. Accord-
ingly. we find that “insulated" corporate officers and
directors -- and their functional equivalents in a partner-
ship — are fully subject to the restrictions governing posi-
tional interests contained in Section 310(b).

Procedural Matters and Disposition

24. This Memorandum Opinion and Order has been
analyzed with respect to the Paperwork Reduction Act of
1980, as amended® and found to contain no new or
modified form. information coliection and/or record keep-
ing. labeling. disclosure, or record retention requirement,
and will not increase or decrease the burden hours im-
posed on the public.

25. Accordingly, IT IS ORDERED, THAT the "Petition
for Clarification and Reconsideration," filed by TA Asso-
ciates, IS GRANTED to the extent described herein and
1S OTHERWISE DENIED.

26. Authority for the actions taken herein is contained
in Sections 4(i), 4(j). and 405 of the Communications Act
of 1934, as amended."

FEDERAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary

FOQTNOTES

Y Request for Declaraiory Ruling Concerning the Citizenship
Reguirements of Sections 31((b)(3) and (4) of the Communications
Act of 1934, as amended, 103 FCC 2d 511 (1985) |hereinaker
referred 1o as Declaratory Ruling].

247 US.C. § 310(b) (1982).

a7 655C ¢ 310{b}(3)~{4) (1982). Section 310(b){3) in effect
prohibits the grant of a broadcast, common carrier, aeronautical
en route or sercnautical fixed radio station license 10, or posses-
sion of such licenses by: (1) ar entity which has any alien officer
or direcior or (2) an entity in which more than 20% of the equity
is owned or voted by aliens. Section 3H{b)(4) contains com-
parabie but less siringent reswrictions refating 1o the ownership or
positional interests of aliens in entities directly or indirectly con-
trolling a licensee. Under Section 310(b)}(4). "if the Commission
finds that the public interest will be served by the refusal or
revocation of such license” [47 U.S.C. § 310(b)4) (1982)}, such
companies are barred from having (1) an alien officer, (2) 2
Board of Directors in which aliens exceed 25%, or (3) aliens
holding or voting more than 25% of the equity interest.

4 In this Memorandwm Opinion and Order, the 1erm

"non-limited partners” is defined to encompass both the pariners
in a partnership without limited partners and the general partners
in a Himited paninership,

§ “petition for Reconsideration and Clarification.” filed by TA
Associates (July 25, 1985) at 3 |hereinafier referred 10 as TA
Associates Petition]. Asserting that its intention in acquiring these
securities is not to control or 1o operate communications com-
panies, TA Associates states that it "does not anticipate that it
will be necessary 1o utilize the conversion feature . . . very often.”
Id. at 4.

id. a1 5.

? 47 CF.R. § 733555, Note 2(g) (1985). Sec Reexamination of
the Commission’s Rudcs and Policics Regarding the Awribigion of
Ownership Interests in 8roadcast, Cable Television and Newspaper
Eniities, FCC 85-252 {released June 24, 1985), 50 Fed. Reg. 27438
(July 3, 1985) |hercinafter referred o as Autribution Reconsider-
ation Order].

5 TA Associates Perition. supra note 5 at 8.

4 1d.

W Id. a1 10. In the Auribution Reconsideration Order, the Com-
mission stated thar it would *scrutinize the close familial
relationships” of a limited pariner seeking an exempiion from
autribution. Anribwion Reconsideraiion Order, supra note 7 at
para. 5(. While familial relationships are not addressed in any of
the certfication criteria suggested by the petitioner. we note that
in i1s petition, TA Associates emphasized that the limied partner-
ship agreemenis of the TA Funds comply fully with the insulation
criteria established in the Auaribution Reconsideration Order. TA
Associates Petition, supre note 5 at 6-7. The petitioner also spe-
cifically represents that "none of TA’s principals have any familial
reiationship with any of the aliens who have indirect ownership
interests in the Funds." ld. at 6. Therefore, in addressing the
matters raised by TA Associates. we shall assume that the cer-
tification procedure suggesied by the petitioner would encompass
all 1the insulntion criteria estabiished in the Anribution Reconsider-
ation Order.

' Alien ownership issues arise in various comexts, including
initial licensing and license renewal proceedings and applications
for transfer or assignment. Licensees aiso confront the question of
alien ownership in connection with filing annual ownership re-
ports, FCC Form 323, as required by Section 75.3615 of the
Commission’s Rules,

12 Declaratory Ruling, 103 FCC 24 at 524, _

'3 The current statutory restrictions on alien ownership are
derived from the Radic Act of 1927, Section 12 of that Act, inter
alia, prohibited the grant or wansfer of a license to “any com-
pany, corporation, or association of which . . . more than one-
fifth of the capital siock may be voled by aliens . . . ." Radio Act
of 1927, Pub. L. No. 69-632, § 12, 44 Swat. 1162, 1167 (1927).
reprinted in Pike and Fischer Radio Regulation, Current Service
a1 para. 20.12. When 1t adopted the CommunicationsAct of 1934,
Congress, inter alia, changed the scope of the statutory bench-
mark so that it applied to equity interests "owned of record or
voted . . . by aliens.” 47 US.C. § 310(a}(5) (1934) (emphasis
supplied} |presentiy codified at 47 U.S.C. § 310(b)(3)-(4) (1982)}.
See S. Rep. No. 781, 73rd Cong., 2d Sess, 7 (1934). We believe
that the adoption of an independent restriction on equity owner-
ship by aliens in addition to one relating to voting rights indicates
a specific congressional concern about substantial eguity invest-
ment by aliens. See Declaratory Ruling, 103 FCC 2d 517, 519, nn.
33, 37.

4 in addition, as this approach is not based upen particularized
facts, it would, a fortiori, preclude the Commission from assessing
the cumulative impact of various types of relationships between
an alien and the licensee.
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15 To the extent that the petitioner suggests that its staws as a
venture capitalist lends support for its approach 1o Section
310(b}4), we disagree. The petitioner correctly points out that
the Commission, in revising the attribution rules. expressly recog-
nized that venture capital firms play a critical role in establishing
and expanding new broadcast companies. Reexamination of the
Commission’s Rules and Policies Regarding the Auribution of
Ownership huerests in Broadcast, Cable Television and Newspaper
Entities, 97 FCC 2d 997, 1016 (1984), recon. granted in part, FCC
85-252 (released June 24, 1985}, 50 Fed. Reg. 27438 (July 3. 1985)
fhereinafier referred 10 as Auribution Order]. In that proceeding.
however, the Commission declined 10 accord venture capitalists
“passive investor" siatus or otherwise exempt them from the
generally applicabje five percent ownership benchmark. Id. at
1016-17.

16 We note that. as a practical matter, certification similar w
that proposed by TA Associates submitied in connection with an
application or request for declarztory ruling would be 2 signifi-
cant factor in the Commission’s ultimate resoiution of the public
interest issue and would substanually ameliorate the time delay
concerns expressed by TA Associates. Sec para. 5. supra.

Y Declaraiory Ruding, 103 FCC 2d at 521-22.

18 14, at 522. In contrast, the “multiplier” 1s nol employed in
connection with any link reflecting a majority stock interest, as it
conveys actual control, Jd. a1 521-22.

19 1d. a1 522.

2 iny the Atribution Order, the Commission reasoned that:

If the contingency upon which the conversion right
rests is beyond the control of the stockholder, at-
tribution is clearly not appropriate, as no power io
control or influence is even arguable. However. even
if the contingency is within the stockholder™s power
to effect and its exercise may be imminent, until the
stockholder actually has the power to vote, he
should not be able to exercise influence or control
subject to our rules. A “threat” to convert stock in
order to vote is an empty gesture if such conversion
would put the stockholder in violation of the mul-
tiple ownership rules. If such a conversion would
not violate the rules, reliance upon it to exert influ-
ence does not contravene the purpose of the mul-
tipie ownership rules,

Attribution Order, 97 FCC 24 at 1021 {fooinote omitied).

21 5pe 47 C.F.R. § 73.3555, Note 2(f) (1985).

22 Auribwion Order, 97 FCC 2d at 1020,

2 As noted above, non-voling stock holdings and adequately
insulated limited partnership interesis are both nonattributable
ownership interests. We believe that it is appropriate to apply the
"multiplier” io non-votingsiock interests in the same manner as
it is used in calculating nonattributable limited partnershipinter-
£518.

2 47 U.5.C. 68 310(0)(3)-(4) (1982).

* Dickerson v. New Banner Instinge, Inc., 460 U.S. 103, 110
{1983).

26 North Dakote v. United States, 460 1.8, 300, 312 (1943),
quoting Conswmer Products Safety Commission v. GTE Sylvania,
Inc, 447 U.S. 102, 108 {1980). Sec American Tobacce Co. v.
Paticrson, 436 U.S. 63, 68 (1982).

7 See, e.g., Warren v. King, 108 U.S. 389 (1882),

The |preferred] shares are shares of the capital stock
of the company, though shares with different privi-
leges from shares of common stock.

[Tihe preferred stock . . . is stock, and part of the
capital stock, with the characteristics of capital
stock.

108 VLS. at 396

See also 11 W. Fletcher Cyclopedia of the Law of Private
Corporations. §§ 5079 {capital stock), SU81 (stock), 5086 (classes
of stock-common stock), and 5087 {preferred stock) (rev. perm.
ed. 1986).

*F Delearatory Ruling, supre n.1 at n.42.

#TA Associates Petition at 12.

30 While it is possible, as a iheoretical matter, for the Commis-
sion to monitor every aspect of the financial relationship between
the pariners and the parinership 1o determine a "true” partner-
ship share. this approach entails significant administrative bur-
dens.

2' Declaratory Ruling, supra n.1 at n42.

2 1d.

33 As noted above, partnership share permits a greater amount
of alien investment than a contribution based standard. I we
were 10 adopt partnership share as a measure of ownership
interest and subsequenily determine that contribution is a more
accurate measure, the licenses of 1hose who relied upon the more
liberal means of computing alien investment could be placed in
jeopardy. In light of our stated willingness 1o reconsider this 1ssue
in light of experience, we believe il appropriate to adopl the more
conservalive ahernative in order 10 prevent the potential for
substantial business disruption.

34 See Declararory Ruling, 103 FCC 2d at 513-19,

3514, ax 520 n.43.

3% wpetition for Reconsideration” filed by Wiley & Rein at 7
(emphasis omitted) [hereinafier referred 10 as Wiley & Rein
Petition|. See Anribution Qrder, 97 FCC 2d¢ at 1022,

37 Eg., Parks v, Riverside Insurance Company of America, 308
F.2d 157 (10th Cir. 1962) |hereinafter referred 1o as Parks); Bern-
stein, Bernsiein, Wile & Gorden v. Ross, 22 Mich. App. 117, 177
N.W.2d 193 (1970) |hereinafier referred 10 as Bernstein].

38 See Declaratory Ruling, 103 FCC 2d at 520 n.43.

3% The petitioner states that non-limited partners who meet the
insulation criteria comained in the Auribwion Reconsideration
Order should be presumptively exempt from the scope of the
alien officer and direcior proscriptions. P

40 See Anribution Order, 97 FCC 2d at 1025-26; 47 CF.R. §
733555, Note 2(h) (1985).

4 wa corporation . . . can only act through is directors chosen
by the stockholders and its officers chosen by the directors. And
the board of directors is the ceniral power which authorizes the
executive agents of the corporation io enter into contracts and
embark upon new business venmiures.” Fletcher, supre note 21,
Ch. 11 at § 505 (foownotes omitted).

2 Unless they otherwise agree, under state law, partners in a
partnership without limited partners jointly manage the business
of the partnership. Unless the parinership agreement or state law
provides otherwise, Section 18 of the Uniform Parmnership Act
states that all partners “have equal rights in the management and
conduct of the partnership business.” Uniform Partnership Act, §
18 (1914). Similarly, unless the partners otherwise agree, the
Uniform Limited Partnership Act provides that "2 general partner
of a limited partnership has the rights and powers . . . of a
partner in a partnership without Iimited partners. Uniform
Limited Parinership Act, § 403 (1976). Therefore, as a general
rule, it is the non-limited partners in a partnership who occupy
positions analagous to those of corporate officers and directors.
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43 See Elle v. Babbiu, 259 Ore. 590, 488 P.2d 440 ( 1971, Parks,
supra noe 37 Bernstein, supra note 37,
44 The petitioner states that:

Because general partners are subject to unlimited
Iiability for the debts and obligations thereof in any
event, there generally is nothing to be gained by
expressly limiting their managerial rights even if, in
fact, they play no role in management. However, if
such limitations on managerial authority will avoid
application of the "officer or director" prohibitions
of Section 310(b)(3). a general partner might con-
sider accepting such limitations.

Wiley & Rein Petition supra note 36 a1 7 n.6.

45 The petitioner also requested the Commission 10 extend the
"muliiplier" 10 encompass "insulated” non-limited partnership in-

terests. Because this request is apparently premised upon the

exciusion of “insulated" non-limited parinership interests from

the scope of 1he officer and director proscription, we believe that

it is unnecessary 10 address this request.

4 A fortiori, we decline 10 grant a statutory "exemption" 10
non-limited pariners who contract to relinguish managerial power
over matters relating to the licensee bt who retain the power 10
actively participate in other aspects of the parmnership’s business.

47 47 C.F.R. § 73.3555, Note 2(h) (1985).

4% Federal Paperwork Reduction Act, 44 U.S.C. § 3501-3520
(1984 Supp.).

49 47 U.S.C. §§ 154(i), 154(]), 405 (1982).
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