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ORDER

1. In this Order, we deny petitions filed by AirNorth Communications, Inc.; Agile Network Builders, LLC; Brainstorm Internet Inc.; Chaffee County Telecom, LLC; Cricelli, Inc.; Crystal Broadband Networks, Inc.; Declaration Networks Group; De Novo Group; Donnell, Michael D. (d/b/a San Joaquin Broadband); Giant Communications, Inc.; Last Mile Broadband; Mercury Wireless Inc.; Rural Broadband Services Corporation, Inc.; Tower Communications LLC; and Worldcall Interconnect, Inc. (collectively, the Petitioners) for a waiver of the rural broadband experiments requirement to file three years of audited financial statements.
  We also remove one additional entity—Lennon Telephone Company (Lennon)—from further consideration for rural broadband experiments support for failing to file the required financial information and not submitting a waiver request.  We also deny petitions filed by Agile Network Builders, LLC, Cricelli, Inc., and Last Mile Broadband for a waiver of the rural broadband experiments requirement that their network diagram be certified by a professional engineer.
  Because we do not find good cause to waive the requirements established by the Commission, we remove these entities from further consideration for rural broadband experiments support.  Collectively, these applicants sought almost $55 million in funding, which will now be available to other bidders.  We will announce the provisionally selected next-in-line bidders in a future Public Notice.  Finally, we deny the request filed by the Alliance of Rural Broadband Applicants (Alliance) to delay the February 3rd deadline for provisionally selected bidders to file their letter of credit (LOC) commitment letters.

I. background

2. In the Rural Broadband Experiments Order, the Commission required provisionally selected bidders to submit certain information and materials by a specified deadline that would enable the Wireline Competition Bureau (Bureau) to undertake a financial and technical review of the selected bidders before authorizing them to receive support.  Specifically, entities were required to provide the most recent three consecutive years of audited financial statements, including balance sheets, net income, and cash flow, and to submit a description of the technology and system design used to deliver voice and broadband service, including a network diagram certified by a professional engineer within ten days of Public Notice of the provisionally selected bidders.
  The Commission reasoned that these specific requirements would enable the Bureau to evaluate the financial and technical qualifications of each selected bidder.
  

3. On December 5, 2014, the Bureau released a list of 37 entities provisionally selected as winning bidders for rural broadband experiments support.
  As part of the framework established by the Commission to be authorized to receive such support, each of these entities was required to submit the required financial and technical information by December 19, 2014.
  Six provisionally selected bidders defaulted by either withdrawing from consideration from support or failing to submit the required information by the deadline.
  Of the remaining 31 provisionally selected bidders, 15 submitted the financial and technical information required by the Commission, while 15 entities filed petitions requesting waiver of the requirement to provide three consecutive years of audited financial statements.
  Three of those 15 entities that sought a waiver of the financial information filing requirement also requested a waiver of the requirement that their network diagram be certified by a professional engineer.  Finally, Lennon did not file three years of audited financial statements and did not request a waiver.  

4. On January 27, 2015, the Alliance filed a petition for waiver of the Commission’s letter of credit requirements for provisionally selected bidders.
  In addition to seeking specific changes to these requirements, the Alliance requested that the Bureau suspend the February 3rd deadline for provisionally selected bidders to submit their LOC commitment letters.
  

II. DISCUSSION

5. We conclude that the standards for waiver have not been met.
  While some Petitioners seek a waiver to have more time to fulfill the requirements established by the Commission, and other Petitioners seek a waiver because they are unable to meet the requirements for the experiments, we conclude that the public interest would not be served by granting these waivers.  We conclude that strict enforcement of the deadlines and filing requirements adopted by the Commission is appropriate given the accelerated time frame for the rural broadband experiments.
  Granting such relief would preclude consideration of other applicants that were able to submit the requisite financial and technical showings within the time frame established by the Commission.  Denying the waiver requests and proceeding to identify next-in-line bidders fulfills the Commission’s objective for the rural broadband experiments to inform key decisions that the Commission would be making regarding the design of the competitive bidding process that will occur in Phase II of the Connect America Fund, while not delaying implementation of Phase II.
    
6. The Commission intended for the rural broadband experiments to provide critical information regarding the interest and ability of alternative providers to build networks that deliver robust services for an amount of money equal to or less than the support amounts calculated by the adopted Phase II Connect America Cost Model.
  Through both the expression of interest stage and the application stage of the experiments, we have learned a great deal about the level of competitive interest in providing such services.  However, we must balance that interest with our duty as stewards of public funding.
  We therefore must ensure that the finite rural broadband experiments budget is distributed to entities that provide concrete evidence of their financial and technical capability to fulfill their commitment not only to build voice and broadband capable networks, but also to provide reasonably comparable services at reasonably comparable rates.

7. Several Petitioners submitted unaudited financial statements as alternative evidence of their financial capability.
  Though unaudited financial statements provide some detail regarding the financial state of an entity, they do not provide the same level of assurance as audited financial statements.  By adopting the requirement to submit three years of audited financial statements, the Commission ensured that the financial picture of the selected bidders had been audited by a neutral third party – an independent certified public accountant that is subject to professional standards when reaching a conclusion whether the financial statements prepared by management are in accordance with Generally Accepted Accounting Principles and free from material misstatement.  Given the accelerated timing of the rural broadband experiments, we are not convinced that the public interest would be served by granting the waiver requests.  Doing so would provide less assurance regarding the true financial picture of the Petitioners and would likely require a more resource-intensive effort by the Bureau to assess the alternative financial materials of those entities seeking a waiver.  This would divert the Bureau from fulfilling the Commission’s overarching objective of moving swiftly to implement Phase II.
   

8. Similarly, other Petitioners submitted financial materials such as tax returns or financial projections that provide no independent verification of the financial state of these entities.
  Again, for the same reasons, we conclude that the public interest would not be served by waiving the Commission’s financial submission requirements and engaging in a more protracted effort to determine whether the Petitioners have successfully demonstrated their financial capability.  Such alternative submissions provide even less assurance to the Commission regarding the financial situation of the provisionally selected bidder than the unaudited financial statements.  Finally, we note that that Lennon did not comply with the Commission’s financial review requirement to submit three years of financial statements certified by an independent auditor and failed even to request a waiver.  As the Commission recently stated, it expects all recipients of funding, “even those new to the Commission’s processes or with small staffs, to implement appropriate procedures to ensure compliance with the Commission’s filing deadlines and other regulatory requirements.”
  Because we conclude that Lennon and the Petitioners have failed to meet the Commission’s requirements for financial submissions, we remove them from any further consideration for such support.  For the same reasons we are not granting waivers to any of the current provisionally selected bidders, we also decline to grant the requests for waiver of those next-in-line bidders that sought waivers of the financial or technical information requirements.
9. We are not persuaded by arguments that the filing deadline of 10 business days following public notification of provisionally selected bidders was insufficient time for these bidders to obtain audited financial statements.
  All bidders have been on notice since the release of the Rural Broadband Experiments Order in July 2014 that the Commission required provisionally selected bidders to provide three consecutive years of audited financial statements within 10 business days of public notification of their selection.
  Any potential rural broadband experiments applicant should have factored this requirement, as well as all other rural broadband experiments requirements and obligations, into their initial decision to bid for support.
  We similarly are not convinced that we should provide additional time to certain entities to produce audited financial statements.
  All provisionally selected bidders had ample time—over five months from the release of the Rural Broadband Experiments Order—to prepare for this requirement.
  Moreover, the Commission recently affirmed the same 10 business day timeframe for entities interested in continuing to be considered for rural broadband experiments support in the event any of the provisionally selected bidders defaulted,
 and numerous other applicants were able to meet that deadline to submit the required information.  Effectively extending the deadline for certain provisionally selected bidders to provide audited financial statements is unfair to those entities that took the necessary steps to comply with the requirement by the deadline.  

10. Nor are we persuaded that we should suspend the deadline for securing a commitment for a letter of credit.  Doing so would prevent the Bureau from identifying a new group of provisionally selected bidders before it finalizes the list of census blocks that will be subject to the offer of model-based support.  That, in turn, would be prejudicial to those next-in-line bidders that submitted the requisite financial and technical information by the January 6th deadline established by the Commission.

11. We also do not agree with some commenters that an entity’s ability to obtain a LOC commitment letter demonstrates its financial capability.
  The Commission expressly indicated that the Bureau’s financial review and LOC requirement are two distinct prerequisites for provisionally selected bidders to fulfill before being authorized to receive support.  The Commission not only set two separate deadlines for bidders to submit this information,
 but also stated that “[o]nce the Bureau has determined that the entity is financially and technically qualified to receive experiment support and that the LOC commitment letter is sufficient, it will release a public notice indicating that the entity is ready to be authorized to receive support.” 
  It also noted that Commission staff would “perform a review to ensure that the selected applicants meet our expectations for technical and financial capability to conduct an experiment before any support is provided.”
  Therefore, though a bank may examine an entity’s financial standing before determining whether to issue a LOC, the Commission intended for the Bureau to undertake its own independent review to determine an entity’s financial capability to build out a network and provide universal service to the consumers in the area in which it would receive support.  

12. Finally, we deny petitions filed by Agile Network Builders, LLC (Agile), Cricelli, Inc. (Cricelli), and Last Mile Broadband (Last Mile) for a waiver of the rural broadband experiments technical requirement to have their network diagrams certified by a professional engineer.  Similar to the audited financials requirement, the purpose of having an entity’s network diagrams certified by a professional engineer was to have an educated engineer verify that the entity’s proposed network would be able to fulfill the service obligations to which it had committed.  Agile and Cricelli requested a waiver due to an inability to enlist the services of a professional engineer familiar with either their specific technology or terrain issues.
  Conversely, Last Mile requested an extension of time due to the “shortened time frame (10 days) to submit the first round of documentation” and the unavailability of its selected professional engineer.
  

13. We do not find any compelling reason to grant these requests.  With regard to Agile and Cricelli, we note that the vast majority of provisionally selected bidders—28 entities proposing to build different types of networks in almost 20 different states—were able to obtain certification of their network diagrams by a professional engineer.  The inability of two bidders to obtain such a certification does not provide confidence that the proposed network design is sufficient to provide the requisite service in the areas for which Agile and Cricelli would receive support. We therefore deny these waiver requests.  Similarly, we deny Last Mile’s request for an extension of time.  As explained above, provisionally selected bidders have been on notice since the release of the Rural Broadband Experiments Order that the Commission would require certain technical information to be submitted within 10 business days of public notification of their selection.  Moreover, the fact that Last Mile’s selected professional engineer was unavailable to make the certification by the deadline is not persuasive grounds for a waiver.  Last Mile had ample time in the five months between the release of the Rural Broadband Experiments Order and the deadline for submission of its required technical information to secure the services of an engineer that could certify its proposed network diagrams.  Again, we conclude that strict adherence to the deadlines adopted by the Commission for these rural broadband experiments would better serve the public interest.

III. ORDERING CLAUSES

14. Accordingly, IT IS ORDERED, pursuant to sections 1, 4(i), 5(c), 201, and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201, 254, and sections 0.91, 0.291, and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3, that this Order IS ADOPTED.

15. IT IS FURTHER ORDERED that the petitions for waiver of the rural broadband experiments financial review requirements, which requires provisionally selected bidders to provide the most recent three consecutive years of audited financial statements, filed by AirNorth Communications, Inc.; Agile Network Builders, LLC; Brainstorm Internet Inc.; Chaffee County Telecom, LLC; Cricelli, Inc.; Crystal Broadband Networks, Inc.; Declaration Networks Group; De Novo Group; Donnell, Michael D. (d/b/a San Joaquin Broadband); Giant Communications, Inc.; Last Mile Broadband; Mercury Wireless Inc.; Rural Broadband Services Corporation, Inc.; Tower Communications LLC; and Worldcall Interconnect, Inc., ARE DENIED as described herein.

16. IT IS FURTHER ORDERED that the petitions for waiver of the rural broadband experiments technical review requirements, which requires provisionally selected bidders to submit a description of the technology and system design used to deliver voice and broadband service, including a network diagram certified by a professional engineer, filed by Agile Network Builders, LLC; Cricelli, Inc.; and Last Mile Broadband, ARE DENIED as described herein.

17. IT IS FURTHER ORDERED that the petition for waiver filed by the Alliance of Rural Broadband Applicants, IS DENIED IN PART as described herein. 

18. IT IS FURTHER ORDERED that, pursuant to section 1.102(b)(1) of the Commission’s rules, 47 C.F.R. § 1.102(b)(1), this Order SHALL BE EFFECTIVE upon release.
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