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ORDER ON RECONSIDERATION
Adopted:  December 18, 2014
      Released:  December 19, 2014

By the Deputy Chief, Broadband Division, Wireless Telecommunications Bureau:
I. Introduction

1. In this Order on Reconsideration, we grant a petition for reconsideration and reinstate a renewal application that had been dismissed for failure to respond to a notice of return.  While the original dismissal was correct, we find that the public interest would best be served by reinstating the renewal application and allowing the licensee to provide educational broadband services. 
II. background

2. Van Buren Public School (“Van Buren”) operates Educational Broadband Service (“EBS”) Station WNC445 on the A-group channels in Van Buren, Arkansas.
  Van Buren had timely demonstrated substantial service for Station WNC445 in 2011.
  Van Buren operates a wireless network that covers its senior high school campus, administrative facilities, and adjacent athletic and recreational facilities.
  Van Buren was required to file a renewal application in the 90-day period prior to September 30, 2014.
  On August 4, 2014, Van Buren timely filed a Renewal/Modification Application to renew and modify Station WNC445.
  

3. The Wireless Telecommunications Bureau (“Bureau”) returned the Renewal/Modification Application on August 9, 2014
 because Van Buren answered “yes” to Item 12, which asks whether “the frequencies or parameters requested in the filing are covered by grandfathered privileges, previously approved by waiver, or functionally integrated with an existing station.”
  The Notice of Return then stated that Van Buren should “review its present authorization or the specific rules governing operation on the frequency (ies) requested to determine if entering ‘yes’ to Item 12 was appropriate.”
  If Van Buren’s response to Item 12 was correct, the Notice of Return indicated that Van Buren should “update and amend its application by attaching an exhibit that explained the circumstances.”
  If, however, Van Buren’s response to Item 12 was in error, the Notice of Return indicated that Van Buren was to update and amend its application to correct this response.
  The Notice of Return informed Van Buren that it must respond within 60 days of the date of the Notice of Return.
  Thus, Van Buren was required to respond to the Renewal/Modification application Notice of Return on or before October 8, 2014.

4. On August 15, 2014, Van Buren attempted to respond to the Notice of Return by filing a separate modification application to, among other things, change its response to Item 12 from “yes” to “no.”
  The Bureau granted that application on August 18, 2014.
  Van Buren did not amend the Renewal/Modification Application as directed by the Notice of Return.  On October 28, 2014, the Bureau dismissed the Renewal/Modification Application because Van Buren had not amended the Renewal/Modification Application within 60 days of the date of the Notice of Return.
  

III. discussion

5. In this case, Van Buren responded to the Notice of Return letter on August 15, 2014, thus complying with the Notice of Return’s deadline, but it incorrectly filed a separate modification application rather than an amendment to the Renewal/Modification Application.  Thus, under the Commission’s Universal Licensing Service processes, Van Buren did not properly respond to the Notice of Return because it used an incorrect process, and thus did not timely respond to the Notice of Return.  Under Section 1.934(c) of the Commission’s Rules, an application may be dismissed when the applicant fails “to respond substantially within a specified time period to official correspondence or requests for additional information.”
  The Bureau sends a Notice of Return to applicants when additional information is necessary for the Bureau to process the application.  The Notice of Return plainly states that “[i]f you do not file an amendment to your application within 60 days of the date on the top of this letter, your application will be dismissed.”
  Although Van Buren attempted to respond to the Notice of Return it incorrectly did so.  Accordingly, we conclude that the dismissal of Van Buren’s Renewal/Modification Application was proper.

6. The pertinent question before us, however, is whether to reinstate Van Buren’s Renewal/Modification Application on reconsideration.  Based upon the totality of the circumstances involved in this case, we believe the public interest would best be served by granting the Petition and reinstating the Renewal/Modification Application.  Although Van Buren did not correctly respond to the Notice of Return, it did in fact try to respond on August 15, 2014, well within the 60-day deadline specified in the Notice of Return.  According to Van Buren, this whole situation occurred because it should have originally filed a renewal only application rather than a renewal/modification application.
  If Van Buren had filed a renewal only application, Van Buren would not have had to respond to Item 12, and since there was no other defect in the Renewal/Modification Application, the application would not have been returned.  Van Buren states that this situation should not occur in the future because it plans to work with Aristotle Inc., a wireless Internet service provider based in Little Rock, Arkansas, to expand the educational and commercial deployment of its licensed spectrum, and, as part of this arrangement, Aristotle and its counsel will track deadlines pertinent to Van Buren’s license so that clerical errors and confusion can be avoided in the future.
  Thus under these specific circumstances, while we expect Van Buren to exercise greater care in the future, we do not believe that Van Buren should lose its license for this isolated failure.  

7. Another circumstance supporting reinstatement of Van Buren’s renewal applications is that it is providing educational broadband service to students and faculty.  Van Buren indicates that it “‘wirelessly distributes access to its own internal network(s) and the public internet over the licensed spectrum to portable Wi-Fi access points (hot spots) that can be moved as needed across the Coverage Area.’” 
  According to Van Buren, “‘through the use of hot spots, students, faculty, and other authorized end users are able to access the wireless network throughout the Coverage Area, including areas not presently equipped with wireless coverage.’”
  Based upon the totality of the circumstances, we conclude that it is in the public interest to grant Van Buren’s Petition.  Our action is consistent with other cases where we have reinstated renewal applications when licensees failed to properly respond to return notices but acted in good faith.

8. We will therefore reinstate the Renewal/Modification Application to pending status.  In order to ensure that we have an accurate record, we direct Van Buren to amend the Renewal/Modification application within 60 days from the release of this Memorandum Opinion and Order to correct its response to Question 12 and to provide such additional information and explanation as it deems appropriate.  If Van Buren fails to amend the Renewal/Modification Application within that 60-day period, the Renewal/Modification Application will be dismissed.

IV. conclusion and ordering clauses

9. The decision to dismiss Van Buren’s Renewal Application was correct.  However, based upon the information provided in the Petition, we have decided to reinstate Van Buren’s Renewal Application.  Accordingly, we grant Van Buren’s petition for reconsideration.

10. Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106 the Petition for Reconsideration filed by Van Buren Public School on November 21, 2014 IS GRANTED.

11. IT IS FURTHER ORDERED, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), 309, and Section 1.949 of the Commission’s Rules, 47 C.F.R. § 1.949, that the Broadband Division SHALL REINSTATE AND PROCESS the application filed by Van Buren Public School to renew and modify EBS Station WNC445 (File No. 0006408130) in accordance with this Order on Reconsideration and the Commission’s rules and policies.
12. IT IS FURTHER ORDERED, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), 309, and Section 1.923(a) of the Commission’s Rules, 47 C.F.R. § 1.923(a), that within 60 days of the release of this Order on Reconsideration, Van Buren Public School SHALL AMEND File No. 0006408130 to change the answer to Question 12 to “No” and to make such other changes as it deems appropriate.
13. These actions are taken under designated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.
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