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Radio Broadeast Services:
Amandmant af the Commission's
Rules

AGENCY: Faderal Communicetiong
Commissinm -
. AcTioN: Finel rule.

SUMMARY: Thiz aclion, initinted on (ha
Commission’s own mekion, revises

§ 73.5083 of the Commlesinn’s Rules o
permil toncommercial edocatiooal FW
stations to use their subcamier capacity
for remunerative purpoies, This will
anahle theae stalions to ohisin funds
that are needed for their support. If a .
atalion engages in remunerative nse of
ite eubcarrier caparity, it muel ensure
that euch use Is not datrimanial to the
provision ol existing or potential radio
reading services for the blind ar

olherwize inconsiatent with its public
broadcasting responsibilitiae.
paTe: Effective July 5, 1883,

ADDRESS: Federal Communicalions
Commiasion, Washingtan, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Jonathan David, Mass Media Bureau
{202) 832-77az, ;

List of Subjects'in 47 CFR Part 72
Radlo broadeasting.

Reporl and Order; Proceeding
Terminatad :

In the malier of amendment of § 71593 of
the Commiagion's rules, BC Dockel No. B2-1.

Adopted: April 7, 1843,

Relegsed: Juns 3, 1983,

By the Commission: Commissioner Fogariy
eboent.

L Introduction .

1, The Commission hae before it the
Netice of Proposed Ride Making in this
proceeding (47 FR 2364, published
January 15, 1982). In the Motice we
proposed to amend the provisions of
g 73.593 of the Commission's Fules
which govetn the usa of Subsidiary
Commmications Authorization [“SCA")
by noncommarcial educational Fi
stations.? :

2. Section 73.592 of the Commisslon's
Rules peemlls noncommerncial
aeducational FM stalions to condust
svbearrier operations, but it places o
limit pnt the subrartier eervice these
etations cap provide, Uinlike commercial
FM stations, these stations are nat
permitied lo osg their subcarrier
capacity for remunerative purposes,
Instead, they are limited Lo
nancommercial nses in furtherance of
the statlon's overgll educational
purpose. In issuing the Not/ce, the
Commisgign quesiioned whether it was
epproprdta o malntain thesa
limitations, particularly in light of recent
emendmenta to the Communicationa
Act.? Spction 3538 of the

11n nddition, wo bavoe bofore 12 the comments
and reply commants ssbenitied in respens 1o the
MFIPﬁwdﬂuk it BC Dokl Mo
BI-534 (47 PR 48116 § which explares m wide
:;::rgu n]'lubt.ﬂrrjzrllii-ilﬁ]]l.ﬂ':dl.ng hoth commerndnl

noncommerdal edocational FA stations.
Decause of ibe cvesrdnppeg nature of the laaues o
theee twa procecdings, insofor s poblic redio
stotlony gre copcarmed, e Commimien extice
decided 10 ael on both Nedlese slmullanesaely. To
thea pxtent bl the comments tn BC Docket Mo, 82-
538 bear mpon the isguss in this proceedicg, they wre
oo and resolved herein, The balance of the
[adisee Loy B2-540 are addressed in 0 compacion
Aepard and Order adopted lodny.

“Theso stotions alsa era pefermed Lo a5 publie
redic slations. The two lermd s ussd
Interchangatiy hesein.

i public Broadeasing Areendmenls Act of 16587
[Pab Lo#7-35) (heseloafter the L8t
Amendmenia™).
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Communicalons Act, which was added
ns part of the 1981 Amendments, gave
public broedcestars the authority to ues
their facilities for remunerative
purpases.* The legislative hislory of the
provisien clearly reflects Congress’ .
expectation that public stations do more
to provide their own suppord in view of -
anlicipnted reductions in the level of
gevernment funding for such stations.
Thus. the Commiesion maugurated this
proceedlng o congider whether the
subcarrinr eapacity of these glations
could be used 40 ohtain additional
funds. Soma background about
subcarriers wil] help put the currant
proposal in context,

3. In addition to the programming FM
gtatione present on their main channal,
all FM stationa heve the capacity to
program one of more subearriers ona
multiplex basis. One of these
gubcarriers may be used to provide the
gecond slgnil needed for eteren
operetion. Conventional FM sefs cen
receive the main channel and if they ore
gp designed, the steres channel g well
However, these aela ars unable to
receive other subcarrier signale thet can
be heard only on spectal receivers. In
additlon to the slereo signal, FM
glations have one ather aubcerrier
channe] evailahle far use.*

4, In conducting eubearrier operations,
commercial and noncommercial FM
gtotiona are subject lo the same
enginearing stendards, Likewlsz, both
are allowed to conduct subcerrier
operations themeclves or bo contract
with another parly to acl on thelr behalf
Morenver, in Emh inatances, the
- required subcarrier roceivers are made
available by the party conducting the
aubearrier operation. However, thete are
differences between commertial and
nohcormersial stations with reapect to
hew ey mey use their subcarricrs. In
the eage of commercial FM stations, tha
subcarrier operation can ke run on prafil
making besis. with the subscriber
paying a substantial monthly fee Public
radio stations, on the ather hand, can
anly use the subcarrier for an
educationel purpase, In eddition, they
are limited by the provisions of Section
73.503 of the Commission's Rulea to -

*The prly restriclion n ¥580 was (hail thoae
remuparstive uses oould nat hiedens with o
slatina's public telecommunicatiais fuaebon

*& atatlon oparating monouraliy thus has bwa
charnels avallalle for pubcarmier wee. Most alailons,
bioweves, opermtbe slersephonteatly, In eliber cose,
wr are here referring to full-service channels which
eould ba weed for broodeasl-tke pusposes, Tha non-
brosdeast usas suikorized In GC Docket Ma, B2-538
do nol feed aF much bandwidth, s that mars than
iwn channels of operation eould be corducted,
depending an the nalure of the services Jovalved.
Huowover, the discuselon hern regarding number of
chnonelns refers 1o full-senvice channels.

conducting subcarter operations on a
non-profit basis. Although this Section
doea allow public broadcasters to
gharge foes for providing instruclional
malerial ta aubacribars, % these fees are
not permitted to excesd the cost of
providing this service.? i

5. Becauze of tha currenl resirictions,
only o small portion of noncommercial
giabions astually offer subcerrier semvice
of any kind. For those that do, radio
reading services for the blind represents
the mosl fequent uae.® By way of

-contrasi,-§ 73.203 of the Commission's

Rules gives commercizl FM stetions
much greatet latitude [n the use of their
subcarriers. They are allawed 1o use
them commercially to present e wide
variety of “broaderat Hke™ material. The
moat frequent of these uses is the
transmiasion of background mueic for
glores and offices, In addition, in BC
Docket Mo, 81-352, the' Commission
medea it posaible for commerclel atations
to use their subcarriera for utllidy load
management, & non-broadcast use.? 3
Moreover, in BC Docket No. 82-536 the
Commission propoged, end is today
edopling, a substantial expansion in the
range of permissible broadeast and non-
broadenst uses for commercial station
pubcarriers. Thase changes are aleary
imporiant for public broadcastera aa
well, because [n this proceeding we
propoged to allow public broadeanters
the same Dexibility in using their
subcarrers as 1 accorded commercial
glations, .

1. The Commenls

&. & large number of comments and
raply comments wan filed in responze o
the Nofice ' Comments in support of the
Commingon’s propoes] were filed by
public broadcasting licensees and
organizations end by companles
interesied in making use of the
subcarrier cepacity of public stations.
Commenis in opposition o the
Commiseion's proposal were filed by
radio reading services and by
organizations represeniing the Wind. In

‘additicn ta thesa comments on the

issues direcly raised by the Notice,

1 Eecilon 7351 5 ies {hot chiarges can ba
made only for lostuctlonal maleriel presented by or
b ean|unetion with o bana fde edocotiaoal
inatilolioa ar which |a directed 10 the speciol needs
af It particular subeartior audlence.

"In calculnling Lhess coels, § 73.5%30n](Th[IE}
alfown o slation o lnclude approprate portioes of
Itz genero] cverhead and cpecalicnal sosls.

"Radio peading services sarve all wha are unable
1t iae writtan material Iocluding thoss whe are
unoble to held wriiten moterial, those who suffer
from reading diffleulties, auch a5 dislexio, ms well as
persans who ane blind, :

* Boport end Crder, 47 FR-15368 ([eruary 13, 1902),
_ U Theps comments and replies are llated in
Appendls B heroto.

many of he supporiing and apposing
comments urged an expansion of the FM
baseband so that esch station could
have an additional subcarrier channel.
Although they approach thie paint fram

. different pecspectives, both sides agree

that making an additional subcarrier
channel avallable 1o each slatlon could
help respond to the varous demands for
gubcarrier nge, including reading
gervices, Furthermors, commenta

. ddirected to the impac! and implications

for public broadcasting of the
availahility of two subcarrier channels
were [lled by public radio station and
redio reading service [nlerests in BC
Docket Mo, B2-538, where we explicitly’
proposed expanslon of the FM :
bzecband. Theee comments, o well as
those filed here which urged and
enlicipated making an additional
gubchannel availabla, will ba
considered helow.

A. Comments in Support of the Propasal

7. Public Radip Stations Mead o
FProvide Mora of Thefr Own Support—
Virtuslly all of the comments in favor of
the propoeal assert that public redio
gtations need to wsea their aubicorer
capoclty 68 & fund raising mechanizm lo
help replace previously avalloble
federal funds. For example, Natianal
Publle Redlo {"NPR") asserta that the
federal contribution bo publis
broadcasting of $172 million for Hacal
year 1982 is belng reduced to $137
million for fiscal year 1983, For Hacal
yoars 1964, 1665 and 1088, the federal
contribution may be no higher than £130
million each year. NPR inzists thet these
sums lalldar shorl of public
brosdcesting needs. Taking the effects
of inflation inlo account, # atates that
public broadcasters will be hard pressed
unlesz alternative funding seurces are
developed, This view is repeated in
various other commente which assert g
simlilar general need for additianal
funds. Some arcas, such as Alaska, are
said 1o be in even greater pead.
Aceording to the Alaska Public
Broadcasting Commisslon (" AFBC™), the
preblem is parbiculerly ecute thera
because the communiles are 8o amall,
APBC agserts thal this means thare are
fewer local sources of funds.
Conseguenlly, APBC alates that the
typlcal Alagken station is able to rajae
only 10 percent of (8 eupport locally.
only about otia-third ef the netioenal
overage.

8. Remunorative Subearriar Use Can
Contribuie fo Stalion Support—=Virually

1" & dotoiled summary of the commentes and raply
eomments filed in BC Diocket Mo, B2-538 addressing
public beleeommunlcaons fesaes i3 stlached herto
B Apprendix C ;



26410

Federal Regicter [ Vol. 48, No. 112 / Thursday, June 9, 19583 / Rwes and Regulations

ell of the public broadenst comments
meokas peneral reference to the revenus
generatlng opportunities that the
subcarrier conld provide, but most do
nal provide specific information. There
wera exceplions, such as Lhe licensea of
public radio Station KLY T[FM) which
notes that two ﬁups hove slready
epproached it about Jeaslng its
subcarrier capacity. One of these groups
proposes to ies the aubcarrier for stock
market reparts, while the other would
transmit background music. Support for
the proposal alio comes from MUTEZAK
and Banaeville Inlermational, twa
companies already invalved in using
subcarriers on commerciel staliona.
They assert that there {5 sufficlent
demand to support use of subeartiers on
public radio atations, and they think this
expension can kelp ensure the
avellability of low cost, high quality

guboarrier facilitics, In factl, without this |

expansion, lhey think the number of
aveilable subearrier chennels will not
be sufficlent to accommodate the
specializred propramming and athar
subcarrier uses that ere being
developed. Given this demaend, they are
convinced that thera i3 8 substanbal
ravenue potential that cao be used by
publie radio slatlons in the same way
eommercial Fi stations did in their
garly deys when revenues were
inadeguate to support maln channel
stalion operation. Overall, they belisve
that these revenues would meke an
important contribution to supporiing the
principal noncommercial sarvices being
providad by slations on their main
channels,’*

0. Remunerofive Subearrfer Leo
Reflects the Will of Compress—
Acenrding ba supporters of the propasal,
Congress has called vpon public
brordcrsters 1o provide mare of thelr
awn support and al the same 1ime ]'IE,']I
given them the means to do 80, In
particular, they polat to tha statulory
provisions in Section 3098(b](1] of the
Communications Act which allow public
broadcasters 1o angage in
entrepreneurisl activities throegh the
“offering of pervices, factlitles, ar
producis™ in exchange for
remuneration.? As they read this

*Becayee ihe preceedieg [n B Dackel Mo, &2~
638 hod mel yel begun when Urese comments were
fbed. the partics beee fonmed o & narower raoge
ol posaible sulicartier wess than thai propored in the
fA2-5a0 pmﬂedinﬂ Howewver, tbe comments filed
there reiferafe acd expand upan the oheereations
mnde here about Lhe cantribulion subcariers conld
make Lo pubilic radia station support. i

W¥in nddition, Congresa creaied a Temparary
Commlsalon oo Allernative Finencing for Public
Telecommuleaticna fo sludy varicus scurces af
furding. Recantly, the Tamparary Comimlasion
reparted Ite lindinge a0d recatmmendzations to the
Congress, One such recommendation was that the

language, Congress intended the
Commission to authorize public stations
ta usa their facilibes creatively 1o earm
extra revenues. On thiz baais, they
aeserd that the present Commission
prohibition on remunerative subcartier
use {8 inconalatent with the inlent of

Congrees. Accarding la Lhesa parties, .

- leasing & subehannel for cammercial

purposes, & the Commission proposes
to- allow. is an “offering of @ facility” aa
contemplated under the 1941

Amendments, Likewise, they assert Lhat .

transmission of epeciel progremming by
the licensee to subhacribers is en
exemple of an “offering of @ service”
under the 1961 Amendments, Although

- the supporting comments acknowledge

that Congress etipulated certein limits
on the remunerative activitizs of public
broadcasters, thay insist thet these
restrictions do nat apply here, Instesd,
they see such restrictions only Ba
precluding the-broadenst or
transmission of advertisements or other
actions that would subvert the
noncommercial noture of the sarvice
offared on the main channel,

10. Profi/bition on Bemuneralive
Suboarrier Use Js Cut of Dote—Several
parties, including the Corporation for
Public Broedcesting, question the
continued need for publie radia
pubcarrier restrictions, even if funding
wers not a0 pressing en {esue, According
1o this view, such restrictions wers an
cutgrowth of an antirely different ime
when public slations offered only &
narrow range of educatlonal
progromming. In their view, il was
appropriale then to require the
subcarrier o be used for tha eame
limited purposes. Wow, these parties
point aut, the eervice provided by
noncommercial stations has greadly
expanded o# educations] broadcesling
has evolved inin genarsl public
broadoustng. They nole, howester, that
there has baen no equivelent change in
the definition of the types of material

.that can be offared on @ subcarrier, This

lpads them to believe thet the present
reatriction {a cut of date and that the
permisslble uses should be expended ga
that public radio stations cen provide &
wider range of auhcarrier service. They
believe that such an expansion alsp
would be consistent with the
Commission’s action which allowed
greater fund mising activities and on-sir
ecknowledgments by public sietions, ™
11. Remereroiive Sulicarriar Lize
Would Benefit the Fublic—The Qhia
Educetional Broadeasiing MNetwork

Carmission authordze pu|.;||'l|: slaticma 1o uae thely
subicarrier copocity for remunera ive purposcs.

" Secand’ Begort-end Crdr de Dockot Mo, HI¥6
80 F.C.C. 24 341 1983,

Commission asserts Lint allawing
remunerative subcarmiar ues would
permit public cadio stalions to provide
an even wider range of gervices than
they currently offer, I nolos that many
public radic statione have been forced
to narrow the conlent of their broadeast
offerings and have found it pecessary lo
follow more rigidly "formatted” program
schedules In order o altract an
audiencs tha! can be paravaded 1o
contribule to the gupport of preferrad
programming, This, il atates, is the case
beceuse presenting a broader range of

- programming fare makes {L barder to

eltract a loyol audience that can be
relied en te provide subsiantial
cantributions. Although Ohio Netwark
gecepts the fact that this approach mey
have yielded greater contributions, it
esserls thet this has meant thet public
redioatations have nol been able la
present & broader variety of programs
designed 10 sppes] to appeal 1o difloring
gegments of their audlences. I belisves
thal revendes from remunerative
subcarrier uses could provide suppod
for main channe] operations and cowld
maka it possible 1o use subcarriers to
provide gervice to smaller audicnco
groups with speciallzed intarests, Cther
pariias make similar obearvations about
the possibilities for providing new and
viaried types of programes. Pacific
Lutheran University, lor example,
mentions specialized course offerings,
services for profassional groups and
programa diregted to the |egsl. health
care and lew enforcement communitles,
They and several others meantion that
the subcarrier could be used o present
{mporiant agriceliural materal,
However, as all these parlies agree,
unless the Commission eliminates the
present restrictions, public stations will
nol be ablv 1o present this maloal.

12. The Aleska Public Broadeasting
Commisslon addresses Lhe unigue needs
of Alaska. In perticular, APEC nptea
thet Alaska principally consists of small
isalated eommuonities that cannol
support commercial etations. Insiead,
they must rely onservice [rom public
statinns. In fact, AFBC slates that public
broadoesting prosddes the principal
service to virtually ali of these
communities, walike the merely
aupplemental service provided by publie
atations In the lowar 48 slates. Amang
athar things, this meanes that if these
communities ars to benefit from the

&6 of service that can be alfered oo a
aubearier, such as ubility lgad
management, il must be done through
use of the subearriar of public slations.

13. Impagi an the Blingd of
Herequloting Subcarrier Use—
Supporiers of remunerative subcarrier
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use esserl thal the Commission ahould
not refuse {o authorize it because of
fears obout [ts impact on the blind. They
do not believe that the proposed mule
change necedsarily waould lead to
displacing radio reading services, even
if there 18 only one subcarrer channel
available per atation.'® Rather, thay
asoert that the likely impact has bean
greatly exaggerabed. They expect 8

_number of radio reeding services to
continue in operation mich as helore.
Indeed, NER Indicates that a poll of its
member slations providing redio reading
services revealed that not one inlended
to reduce, much less eliminete, these
eervices if subcarrier uges were
dercgulated. ** NPR also noles its
intention la pravide lncentives la its
member stations to continue providinig
redio reeding services both by offering
puch elations $500 per month to support
these operations and by fashioning f1s
commercial subcatriar ventires with
public radio atationa in 8 manner
caloulated 4o evoid adverse impact on
rédio reading services, Even for other
reading services that may be affected,
pactics favoring subcarrer deregulstion
think time shering ie a feasible answer
beceuse meny commergial subcarrer
ueers do not need full-time use of thair
channels. Overall, they contend thal the
pffect of any displacement would be leas
than the opponents asserl because
material for the blind can be, and in fact
is, provided through means other than
use of a subcarcier, For example, they
rafier to the distrbution of recorded
:malerial throuph the Library of Congress
gnd the circulailon of audio lapes fram
Vitiols aolrces,

B Opposition Commants

14, Rodfe Reading Services Would Be
Dispioced—The principel concern oves
the proposed role (s the impact it would
bave on the radio reading serviges
which vae subcarriers.”™ The oppasition

UThey geverl thal there would be #wen less
likelibmod of displacement if the Commimian
enlarges the FM bassband aod thereby permils 2o
ndditional sulssarrier operation at 82 ki In thils
teganl aame of the sppociers would open both
channels io remunemlive use, while others would
rely om ihe second chennel to provide mdie rending
ecrvice, Gome of the comments suppart pedervation
of & chananl for rodlo rending service wee, Bul they
nxprese 0 prefaronco for reserving ike channel o B2
kHz rather than the chapne] sl & EHz, This point (s
glecuesed farther belaw,

U Greater Washingion Educationnd Televisian
Aggdtialion, Alaiks Public Brosdeasiing
Cammisgion the Uniwersity of Texan i Auslin,
Ohio Edacotianal Broodeasiing Metwork
Cammiaslan, E3ACEFM, W OL-F* and voricus
pther nancommerclal educational atntian l{coneeea
reflect o simdlar commitmend 1o contlnwed rodio
ronding sorvicaa in their comments [0 BC Dacket
Mo, B30 _

" Allhoagh & majarly of thess aefvices uss
sulicArriess an haptemmenciz] atalione, an

comments express the belief that if
commercial subcarrier users become
eligible to employ public radio slation
pubecarriem, such naers would be gble to
outhid radic reading services for

" subearrier channel eapacity, Under

current resirictions, this is nol & problem
becanse commercial uses are precluded,
therehy protecting the posiion of non-
profit vsers like radio reading services.
The raading service comments slress
how dependent radio reading services
ere on contribuilons and voluntears and
apser! they are in no posibion to pay
incressed coats for pubcarrier use.
Maoreover, in many ceseg they are aoid
to back the funds necessary to provide
receivers for gll thoee in need of them.

. As a result, blind people in many arsas

have to be put on a walting list befora
funds are made available to provide 5
subecarrier recaiver. While the reading
services acknowledge that those who

“¢on afford 1o purchasa their ownm

receiver are able to evold this delay,
they state that thig fs of no hielp to thosa
who lack the resources for such -
purchases, Further, they assert that this
situation could only get wame if the
Commisaion allowed remunerstive
subcarrier uses.

15. The American Foundation for the
Blind {Foundation''] undertook an
overall study of radio reading sendces.
It wag able lo obiain date on 81 of the
112 operations being conducied. OF
these 81, 47 were not belng charged for
use of the subcarrier channel. This group
included 18 operations conductsd by
public radio stations themselven, as well
as 268 others which were condocted by
other enlilies, For Lthose that did have a
monthly charge, the Foundation found
that the chorges wera as follows:

1 1o BI49 3

B3 1p S4ud 12
S500 10 57450 14
E750 10 $1,000 4
Chrer 51,000 7

16 By way ol contrast, fnes for

, commerclal uses are aaid {0 average
. 52, 000-%3.000 per month, an amount that

cen rige to $3,000—55,000 par mohth in e
major markat, Overall, the commercisl
retes ere seid to everage 5 times the rate
paid by the rodlo reading services.
Aceotding o the Foundastion, the radio
reading services are in no posltion ta -
accept such an increase. Jusl as public
broadcast funding has been reduced,
organizalions for the blind are said to be

appreciable numbes wildize other menns of deliveny.
Including commensiol P stolion subcarrers public
slation maln chonnel fecitities or even ealila
television chamneln,

facing reductions in fanding foom local,
atate and federal rources. Privete
funding is also becoming acarce,
apparenlly because of incrensing
demands on private contrihators. Thua,
even without having lo lace commercial
competton, we are told that three radin
reading services were foroed off the air
for lack of funds and others will be
urnless they are protected from the
impect of commergiel competition.

17. Subcarriers Are Neoded To

Deliver A eading Service Malarigfe

While the reading service commenta
acknowledge the possthility that ather
means could be used La deliver some
matarial, they insist that exbearricms
continue to be needed for such thinga ss
reading job vacancies lated in the
nEwepaper ar ml'urmumi the audience
about products available at a sale price
In stores thal day. Principally, they atate
that the reading of material in daily
newspapera could not be replaced.
According to the Chlcagalond Radio
Readlng Service ['CRRS™), the Chicago
aperation devotesd hours and 45
minutes to readlng the Chicope Tribunre
and Sun-Times each morning. '

18. Atcording to the oppaosition
commenla, tadio reading services
provide a vital service 1o the 125,000
parsone that are now perved. In thelr
view, this service needs 1o be continued
and expandsd Lo serve the almost three
million additional indisiduals in need of
reading services, ™ The Assoclation of
Radio Eea dlng Bervices notes that an
aclive effort is underway to extend
secvice to those in need, with operations
being planned in 45 additional locations.
They and the ather opponents fear that
this process would be halted if the
Commission’s praposal is adepted,
because arganizalions such as theirs,
which have to dfpend on contributions,
connol bid effeclively against
commercial inleresta.

18. The Proposal is Cﬂn!mm s
Notienal Poficy on the Hordicopped—
Tha opponents sssert that the proposal
should not be adopted becouse i iz
contrary lo the thrust of Commission
policy which ia designed to
agcommoedale the needs of the
handicapped wheraver posaible. In this

= This is repeaied ench evening. Io sdditian the
Chiezgo rending service reads From the Mew York
Trmes, Wall Stree! foumel, Ciucepe Pefeader wnd
ather publications. All 1agethes, the Chlengo
operatian s on the &ie 24 hoves daily Morday
1hTough Priday, From 600 &.r. Seturday 102400 a-m,
Sundoy and from §:00 nam, 12114 pm, Sanday,
Decowse masl radla eeading eorvicas did sot provida
pregrom achadule, it 18 oot clear whiether this Is al
ali typical,

" [n addition 15 the bliod. ather gronps of reading
impaired perecns are soid o derive lmporiont
brancbize o radio reoding services.
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connection, CRIS makes reference {o
cloeed caplioning lo-serve the hearing
impaired, the inquiry-info |, . .
telecommunications services {or the
deal, the expectation that news bulleting
concerning public safety will be
displayed on lelevialon screens and
other aetiona designed to make
communicetinne services available to
ell. These are seen as reflectng a
national policy of giving full
eoncideraiion to the needs of the
handicapped, conterng which ara gaid
to heve been reflected in the 1881
Amendments Act, In particular, the
Commiseion 18 refermed to language in
_ the conference Committee Beport on the
1981 Amendments g8 follows:

The Confereen. however, Inke note of the
eoncems thot certain respons!bllities public
broadcasting dees have, such as to the blind,
cannal lo every instance; be met theough the
dellwery af public television and radia
slations aloge, ohd hope that the Corporation
[CPR} will give continuing attention to thia
Eesum,

In additian, the Foundation quetes from
the House Report language which
Indleates that ** * * theé particular
neads of all persons, be they minorities,
womern, handicapped or otherwize must
be served.” The Foundation
ecknowledges that this languags occurs
in connection with a discussion of CPB, -
Nonetheless, it insists that ls use-. -
reflects an overall policy thal '
transcends ils apparently axclusive
application to CPB. According to the  +
oppopents, Congress intended For pubic
brosdeasting te continue to play an
Impartant role in serving the nerds of
the print handlcapped. Howevar, in thelr
view the proposed change would lead 1o
& decrease in the ﬂ“ﬂﬂ:ﬁﬂ[l}' of
subearriers for redio reading services
withoul providing a substinate method
for deiivering these services.

20, The Association of Radio Reading
Services [ARRS") argusas that it would
be improper lo dersgulate subcarrier use
a6 proposed withoul taklng measures to
protect the blind. According to ARRS,
the Commission is required to enaure
thel its public station licensees oheerve
their spacisl statulory duty to
accommodate the needs of the &
bandicapped wherever possible. This
duty. ARRS contends, arlaes essantlally
from Section 504 of the Rehabllilation
Act of 1873 (28 US.C, 754), s
interpreied by the decision in Gortfriad
v. FOG, 85 F. 2d 207 [D.C. Cir. ‘lﬂﬂ-‘lj“

®=The Supreme Court’s subscquont declalon. !
hawever, reveraing the halding in Geifrrad
undermines ARRS' centention in thie regand. Ses
Cammunity Television of Sovthem Celifornir v
{:u.'.t,]r.i-.l'rd 51 US.LYY. 413 [declded Februory 23,
15E1 : i

21, The 1987 Amendments Preglpge
Adoption sf the Proposel—The
opponants dispute the view that Secilon
309B of the Act, which authorized
remunerative activitles by publie
etalions. provided grounds on which the
Commigsion could base the action
proposad. According to the oponenta,
when Congress ellowed a publiz
broadeast station “lo engage in the
pifering of services, facilities, or
producis in exchange for remuneratlon.”
it also specified that this acllvity was
not bo "intecfers with the provision of
public 1elecommunications services by
guch station.” In their siew, ihe term
“publle lelecommunications services”
means the entire range of
noncommerclal educational and culfura)
radio and televislon programs gnd
related noncommercial instructional ar
informational materiel provided by such
stations They inalst that Congress
Intended to preclude activities thal
undermined these purposes, They asstrd
thal there {& no indication that Congress
wag concerned only with proteciing the
pregram offerings on the main channel.
Rather, the opponents believe that
Congresgional concern extended Lo the
other public telecommunications
servicea baing offered by these stations,
including redio reading servicas. As they
see it if the Intent wees enly Lo protect
the maln channel, the statule would not
hava referred to the use of "certain”
Facilities rather then all facilities. Thus,
they do not read the 1881 Amendments
lo requirs er.aven suggest thal thers
should be a curtailment of existing
services, such as thoge now provided to
the blind on subearriers, In fact, they
point le & nule adopted by NTLA to
define when remunerative uses ,
“interfere™ with providing public -
lelecommunications sarvices. Under thia
rule. slatione are alloved 1o use their
fedilities for remunerative putposes only
when they are nol needed far public
telecommunications purposes.

L Comments Relating to the
Availobility of Two Subchannels

22 Various parties address, both here
end in BC Docket Mo, B2-535. the {s3ue

of expanding the FM baseband in ordar

1o make evailable an additional
subcarrier channel. Mearly all of these
porties suppart such expansion, bul they
dilfer considerably on how the twa
subchannels should be nsed—
particularly with raspect Lo whether one
of the two subchannels ehould be
resarved for public telecommunientione
gervices 86 o means af ensuring these
gervices' conlinued viebility,

&, NPR supporis expansion of the FM
basebiand to %4 kHz. It conlends thia
would make operation of & second

subcarrier service feaslble ¥ and would
avert any necessary conflicl between
commercial end noncommercial wsers
becauee there would be a channel for
each to usze. NFR opposes, however,
explicil reservation of 8 channsl for
specific uses. The Associalion of
Califarnla Public Radic Stations
[“ACPRS") argues that the
Communicationa Act precludes the
Commission from reserving even a
portion of o station's capaecity for a
gpecific nae and thal, in any evenl, such
reservation would represent poor public
policy since it would substitute the
government's valie judgments for mote
cificiant marketplace forces in
delermining subcartar uses. Other
public broedcest licensees also oppose
reservation of one af twa subcartier
channels far public lelecommunication
sgrvices. polnting out that such
reservalion would raize difficultics in
defining these services and woold resuld
in Inefficient use of the spectrum.

24, The Corporalion for Public
Broedcasting agserts, on the ather hand,
that reservation is necessary lo agsure
that commerclal subeartier ventures do
nol interfere with the contineed
provision of public lelecommunications
eervices. COFB would, however, permit
remunerative uses of the reserved
channel on & lemporary walver basis if
doing so [ shown nat ta interfare with
any existing or antcipated public
telecommunlications uses. Mareover,
some public broadcasters did support
setiing aside a new 92 kHz chennel for
poncommercial educations] uge o thal
centinued operation of radie reading
pervices could be aspured,

23, The West Virginia Educational
Broadcesting Avthority {"WVEBA™)
does nol believe H [8 necessery Lo
reserve o subaiTier channel for redlo
madiﬂg gervices use, WVEBA supgosts
insiead that the Commission suthorize
three year trial period during which
wnreglricted remunerative subcarrier nze
would ba permitted, The Commlesion
then would evaluate public
broadcastars' performance {n this area
to determine whether further actlon was
warranted to ensure the continued
availability of radio reading services.

26, Although resding services support
the proposed ereatinn of a new 02 kHz
channel, they believe thal the exiating 67

“Theae parties foces o oporalion at a2 kidz
Slation WETA In Waphingion, DuC. canducted besls
which lead 11 to conclude thal duth a0 expoosicn i
feasible and 1hat a second subchamnel could be
operatod 81 B2 kHz wilhout eousing deleierous
wffocte However, &e the Megon and Qrder ln BS ¢
Docket M, 82-538 poinis cul, the opportunliics far
addifiaeal use af o atniion's subcarrer copacily are
ot imited 1o B3 EHz - !:
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kHez channel should he reserved for
redio reading services and other present
users. Their preference far this channel
stems [rom Lhe fact that &1l of their
inwveslment is in equipment designed lor
usge &t 67 kHz They sssert that moving
to 92 kHz would require substantial
expenditures which they amas in no
positlon {0 undarake, Therefore, they
do not believe thai their needa would be
fully addressed. even if acoess to o new
82 kHz channel were assured. =

Il Dlscussion

27. The comments in thia proceading
and in BC Docket Mo. 82-536 have
helped to focus the issues which require
resolution in deciding whether it iz in
the public inlersat to suthorize
remuneraiive subcarrier use by public
radie stalions. Essentially, the
Commission must determine whether

- sugh uses could meke a valuable
contribution to public stations’ support,
whether such uses are consisient with
applicable slatutory provisions, and
how remunerative subcerrier activities
can be conducted in secoed with theze
stations' continued provision of radlo
reading services. ;

28, Before lurning to thioe issues, we
need la consider the implications of the
aclions ieken today in BC Docket No,

82-536 for the [ssues [n this proceeding. :

As g result of our declelon in BC Docket

o, B2-526 o broaden the FM baseband, .

public radio stetiona are no longer
limited to & single gubcarrier channal,
Inslead, each alation will be able to
eanduct lwo subearrier operations.
Because of the sequence of events, the
comments in this proceeding that
addressed the consequences of having

. only ane subecarriar chennel svailable
are no lenger pertinent now that a
eecond subcarrier channel hus been
suthorized. However, eomments remain
hete that anticipated our sction in BC
Docket Mo, A2-536 and dealt with {ts
implications. Basically, these commenta
raise two issues. First, they express the
preference of the radio reading sorvices

Bin this regard., 18 [ impariand e poiot cat that
ike Commiasion received submlaeions from
Naticnzl Public Radie op the wse of the 83 iz
chnone| by radie roading sarviesa, 1o these
subminsiors, NFR agroed 16 teimbrume radio reading
ecrvices for the cost of changing frem their prescnt
03 kFx chonpol of operadian to the new choneel
NBPE affered 53 milling, ff nesessncy, bor this |
purpose, lthoegh It doubled thal e full amount
wauld be peednd, A noted garlier, 5PR olso has
offered 5500 manibly e auppart redie rending
services on ellgible afalions. CFE orguss ibat the
NFR nsauraneens af suppart for the contlhustion af
radlo red dirg eervices do pot ea ksl the
requirements of Secling 39918 Accarding fo CTH, the
KPR affer epplics orly i localiliog when an NFR-
sparaared caremerclal subearries veniure 1
conducied. In additen, CPE doss nat believe that
the $530 that NPR would pay moothiy io o siaden is
suifficient 1o ompure the emtioustion aof mdie
reading pervicod, -

lo continue to aperate on 87 kHz even
though a #ecand subeerrisr channe) is
mede availeble. Most of this concern
focuses on the cost of changing to a new
charnel. ™ NPR's subelantial offer of
gesistance in offsetting such changeaver
costs, however, should meet this
goncern. ™ Thus, we see no roason to
rasirict licenseg discretion in
determining which subcarrier channel
ghould be used in providing radio
reading services. Second, they pose the
fundameniel quéstion of how best to
harmonize public slations' respon=e to
demends for both remunerative and

- radio reading servies uses of thelr
subcerrer channels. This quesHan, of

course, remains relevanf whether one or
two subcarrier channels are authorized
and wa will conaider it below,

28, Pubfic Rodio's Need for Exponded

_ Swhearriar Authority, Qver the yeats

public broadeasiing has abtained ita
suppart fram three major sources:
governmental funding, underwriting and
individual contributions. As the record
amply demonairates, new sources of
funds need to be developed o replace
the funde being cut from federe] sources.
In fact, the pressure o develop these
new soucees of funds is heighlened
because slate and local funde are also
being cul, Obvipusly, remunerative use
of the subcarrier ie not the only oullet
for obteining these funds, Many other
steps can be and in faet are being taken,
but subcarriers cowld provide an
impartant boost to this efforl

30. In & major market, for gxample,
traditlonal remunerative use of a
subcarrier could yield as much as 55,000
per month or $60.000 per year. In a
smaller market, the revenuve potential
would be lower, Lut often the budgat iz
lower g5 well. Some of the new
subcarricr vscs auiherized in BC Docket
Mo, B2-538 have considorable revenue
potential, perhiaps greeter than
treditional uses. Either way, It {s clear
that remuneralive vse of the subcarmier
can provide substantial support to the

B Reference wis &l90 mode 1o technical
distinctiona batwaen sclearter channels. We
recognize ket the frequency of o subearrdes {a one
of the feeiors that delermines the oillity of n
subsarsier ehamnel. However, given the many
cheices ol modulabon and other sypiem
characiesistcn that moy be employod [n providing
subcarrier service, we da et balleve that 1kia
poriiculne factor |5 of declsfonal slgnificance in this
procecding.

* 4o node that MFR's aller waild reach 8a% of
oxlatlng radio reading aervize suliacribers ond could
ancompoan all such acbacribers, In ony cvent, iF o
public mlis elation, in pursulng [1a commerelal
subcaitier goals. elecis 1o chonge the schcarrder
charne} available to exicting rmdio ronding serdeos,
it woald be ulkimotcly respansibla for the couta af
mach telocation, incleding the coste of modifying the
aubcarrier recedvers usgd by the handicapped
listenern of such radle rading services.

elallon and can be expected to
contribule 46 improving and extending
Lhe station's service. :

d1. The comments clearly reflect a
substantial demand for romunerative
uge of these subcarriers. Thizs demand is
not merely theoretical: public radio
licensees already have been epproached
by prospective users. 2 In addltion,
National Public Radio is engaged in
exiensive planning for nationwide use af
theae channels for information delivery.
Further, corporations elready invalved
in subcarmier operations on commercial
gtations have expressed Lnterest in using
the capacity of public redio stetions.
Muoreover, in seme parts of the country
{especially in Alaska), public radio
slations are the only local stationa that
could be veed to respond to the demand
for subcarrier service. Thus, unlese the
current restricticme sre deleted, thera
would be no way Io provide the benefits
that can be offered by using the
subcarrier, including utility load
managemeant.

92, Srmtutory Consistency and Pelicy
Cencerns. Having concluded that thete
is a demand for remunerative seboarmier
use that could make g valughle
contribution to public cadio setvice, we
must considar whather such use is
consisteni with applicable statutory
requirementa and advisable as a matter
of public palicy. In this regard, there [3
eonsiderable disagreemeni among e
pactics concerning the meaning of the
1881 Amendmenta. One gide focuses on
the language authorizing the use of
Facillties and the affering of services for
temuneralion. To them. this language
means that the new provisions allow—
pechaps even require—the Commission
ta authorize cemunerativa suboirrde:
uzes. The other side emphasizes (e
slatulory himitstion thel thase Botivities
musl nol inlerfers with the provision of
public telecommunications service by
the etation. They stress Conpressional
expresslons of support for service to the

, handicapped.

33. It is clear that the 1341
Amendments, and Baction 3008 in
particular, are intended to guthorize &
range of remunerative endeavors in
which public broadcasters could engage
as 8 means of generating the additional
income needed to offsel declining
federal supporl™ In enecling these

P Tuese enrly exprossions arn paricularly
atriking because they camn bafose the Commisaion
prepesed gxpanding the rangs of passible SCA uses

= Far example. e Hoose Commitiee on Engezy
and Camenence feated io [a Repart on 1he 1081
Amendrienis ihat “public stationa mual ba free b
menerabe subslanlial sums of additinna] pavanue
Lrien the puranit of commerclal acHvition [ 1ha

" nation's public hrandcasiing syelem 15 to aurvlve
LI B -



26614

Federal Register / Vol. 48, No. 112 { Thursday, June 8, 1983 / Rules and Regulations

amendments. il is 2lso clear that —
Congress intended that such endeavors
ghould nal result in & diminution of
public telecommunicelions services
provided by noncammercial
broadeasters ¥ However, neither the
express language nar the leglslative
‘history of Section 3898 epecifically
eddresses remunerative uses of .
encillary capacity such 83 subcarriers.
Therefore, the delermination ae to
wheller such vees are or ghould be
permitted and, if o, whal constraints on
such uses migh! be eppropriate, would
-appesr to be 8 matter committed (o our
diecretion. Mevertheless. in making this
determination, we believe thot the
provisions of Section 390B offer vaeful, if
not dispositive. guidance,

84. Given the broad nature of the
language In Section 3998 permitting the
pifering of “services, facilities, or
products” on & for-profit basie, the plain
intent of Congress to encourage public
broedeasters' ability Lo genarate self-
supporting income and the clear
capacity of commercial subearrier use to
kelp meet the demaonatrated need of
public radio stations for such income.
we Are convinced thet, generically,
raminecative use of subcarrlers is not
pnly consislent with the requiremants
and suthorizations of the 1981
Amendments, bul advisable os a matter
of policy as well. Accordingly, we shall
gutharize publle radlo stalions o engage
in the game range of remunerativa
aetivitics on their subcarriers as do
commercial slations. ™ Thay shell be

subject, as well, 1o the same technical

* Secilan 3088 [ch ppecilcally provides thol ~|ainy
aoch [reeaunacalived offering by a public broadcaad
wtatlon aipdl nol dnlerfere with the provizion af
publz: belemammunica ijon servicas s Buck sunilan,”
In s repurd, the Camminies Reoor antas thet “ihe
nieal-of thae E:u\iﬁlnn.iu thit the wae of facalitea for
ather thon pubiie telecammunisations asrvices
should rat impair the quantify o quality of 1he
pervices 1hat woald be expecied of public broadcos
#laliome hed this modificalien of law not ccoumed.™

= YW are nol p dieed 1hai ralive
rubsarter e {8 pracluded by the cited langunge in
the Coafereree Comemlites Rapon rogarding service
ta the blind. The Report doss ne moee than oxpoess
a hopa thal the Corparalien fer Pulilic Broadeasling
will give atlention to ihe provision of such service
toy mears other then public mdio and Lelevisian
#lafions. Likewdsr, the longunge regarding serving
1he kendicapped. guoled fram the House Repard,
rabers 1o CFE's obligotlons- Hare. tog, the langunge
dore no more than urge cooFlderation af service 1a
Lhe bendicapped by CRE. We do nat believe thal the
languape in the Conforence Commitien Report or the
House Beper con reasonnbly be rand 1o rafer 1o
subcarrier slligations of puldle alalions. Slenllarly,
the apperently broader infecpreialion of Qo work
"Interfene™ Loken fram the regalalions af the
Matianel Telecommunicslions and lafarmation
Adminisiralion is not televsnl here, I deoke with
wihethes [zcilities ablained uidet o federal grant
gon be diveried 1o commezcinl purposes la the
dplriment of & atatian’s public broadcasiing

standarnds as commercial stations.™

35. However, we also conclude that
public radie stations subject to Seclion
3960 that use subcarriers lor
retnunecative activitles must ensera that
peither axisting nor potential radio
reading senaices for the blind are
diminished in quantity ot quality by the
pursuil of commercial subcarrier
undertakings. This public inferest duty
derives Feom Sertion 309 of the
Communications Act, a3 instructad by
the speciiic goals for public
broadcasting slations set forlh in
Section 3088, Thus, we believe that a
stetion ulilizlng one of its subcartiers for
commercial purposes would be obliged
A0 accommodate radio reading services
on [& other subchannel or to-ensure the
availability of altermative subchannel
capacity for such setvices, We are
confident thal public brasdcaslers are
cognizant of (he importance of these
gervices* and thai they ere well sble to
determing, and will determine.
appropriate menns by which to
puerantes the compatehility of their
commercial end noncommerciel
ventures. We ghell, thersfore, leave to
each licensoe's diacretion the decision
83 to how best la accommadate such
uses, The availability, of course, of 2
second subcarrier channel, afforded by
auir action today in BC Docket Mo. &2-

536, enhances the ability of licansees to '

make this sceommodation. Among tha
alternatives which licenseea might
conelder are, for example: (1)
Reservation of one of the twa available
gubcerrier channels for redio reading
sarvioes; (2] a demand-based priority or
preference syslem for sauch uses on ona
of the available chennels ¥ or, (3] &

ghlizatiors Wo such factors are invelved ik our
Sopsicninibhie p.'utzed::.g

* Irn ikis conneclion b5 TaA0 and PR af M
Rules are being delednd in our action lodey In BC
Diockel Mo, 82-530, Pubilc atatlors will now be
gaverned by Seclione 73,283 throigh 73255

¥in thie regand, we noie specifically the
eammenis of NPR and others which eellcel
prliculor goneitivdty 1o the need for, ond the
gpparont epmmlimonl of, public statlons ke conlinun
1o provide radlo resding sorelcas.

" The peecmplible nofure of any service which
ralght be rendared o5 & subchanne] subjec) 0w
demand-based proferenca for radio reading scrvices
elenely raduces the commerclal value of that
subchoanel becauie of tho ancerlalnty whick 11
introdluces, CPE recagnized ihis foed In conneetion
with s peseraation propoesl end suggeated Lhal hle
neertainty could be eured by 8 Comenlsalan-
nilminiclered wniver pracess, Under this sppraach,
reservelion eould be waived far the remuoining
perigd of & $1alion's licenes term upon & showing
that po gudsting o known polential radia reading
aorvices would be disadvantaged thereby. Once the
Enslin] woiver Inpeed. (8 could e renewed for”
another fixed poriod wpon the licensee moking o
gimilar shawing. CPE consldesed Ihis temparony,
renewable walvar procedure 1a bo the bes1 method
of maxlmizing the commerclal utility of

gurranior approech, where the licensea
undertakes 1o make available a guitable
cheannel for such services on'another
market station. We atraza thot these
approaches are not intended to ba sll
inclusive, We are firmly convinced that
Lhis Nexible approach will parmit public
broadeasiers to maximize the benedlts of

_temunerative subcarrter usea whila

ensuring that radio reading services will
continue o be made availabla.

38. Licensees are not requiced o
provide a subcarrler service of any kind
nor must they bear the fixed or
operating costs of a radio reading
service should they provide ane?® We
emphasize the first point 1o meke it clear
thal sailons notl wsing thele subcartier
capecity for any purpode cennot be
foreed to de go. The new rules addreas
anly the situation whera Lhe licensee
decides it does wani to use this
capacily. Once [ has elected to use ifs
sihearriers, the new ruleg would not
peemit the leensee to porsue its
remunerative aims to the detriment of
radlo reading services, We believe that
public radia licensens can be reliad
upen to meel this obligation. Thus, we
do not see the desice 1o oblain revenues
from subcartier use as reflecting on
licansees” commitment to pulblic

noncommercinl slations’ subcarmier capacity while
awaiding unioward effetla on rodio rending «
services. We agree thoi this procedure might permit
noncomemercinl £lalione be exiract additianal
cammerein] walue from reserved subchannels. We
da not believe, howevnr, 1het sech a precedure is
adviaable, To pormit In el{ect, belh subchonnels to
be abligated lor commescial wie on & non-
preemplilie basis far subatentia] pariods of fime
would nol prolect adeqaalely, inour viaw, the
pulilic intireat L ensusing the provisicn of radis
reading services to ihe wident possible sadiongs tn
need of auch aervices. Oar docision kerein aflords
putlic mdin statians subsieitial enramesziul
pussibilities, Ors Tull-pervicepihicarser chaniel
wili e avaitable Tor paserircied commerciul vee
and preemplibie commercie] service coo be
prowided on the rempiring subchonnel, Bossaver,
wi do nal Izlend that preemplian of an exisling
commaercil uan musl be immedinte. Roiber, we
wirild conslder |t rasorable for » statlon foced
widh & propar requoet for subcarrior capaclly by
radic rerding servlers, (o take up loone year to
arrunge ferminalion of orgoing services and to
prowide the requedted eapacity. Thie should Improve
the gal=ability of peeempribile pubckannels by
removing the Lhreat of nrduly abeapl digplacemonl
ol commercin] zsers af thess subchannels, Fusber,
ol course, dedicnted commendcind use of bolh
subicarrice chanaels would be permitied pravided
the §inlian |nwglved con ensire the pvailability of
pubcharne] capacity for radio rending services l:ul
some alhoe mesns. We belleve 1hinl 1hese
nrrangemsenie bost bhalence the need of peldic radio
glatlone for acoms bo incomn-genernling ociivitles
wlth aus comcern for the conlinund provision and
Arowih of radio rooding services

® Converasly. public tadia atetians praviding
radio reading eervices would be expecied 1o do so
on & nat-fer-profil basis, Ta do atherwise would Le
inceneiaten] wilk their disly ts avaid sdwerse edfects
on radie reading senvices a8 o consequence af theic

commercisl use of subcarsier copaciiy,
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broadeasting’s traditlona] purswita.
Rather, it simply reflecta the vitel need
to provida support for publicstetions,
We believe that the method chosen can
respond to this need while assuring that
ptations will continué ta provide redio
reading services. In so doing we have
responded to both of the underlying
concerns of Section 3998 and have dane
g0 in a way that balances tha
ubllgahum undertaken in exnhunga for
nefits recelved.

37. Although spectrum efficiency was
given litle attenlion in the comments,
the currenl restrictions have an
impartant impact in this area. Currently,
few stations vee their subearrier -
capacity, so thia sizable potential for
reaching specialized redio audiences
and for other non-broadeast purposes is
left virtually unused. The principal
reagana far this are the limits on the
kinda of material that nan bha oifared,
combined with the prohibition on
operating on & profit making basis, Qur
action herein removing these restdotons
should encourage slalions lo explore
meny new uees and thereby more
effectively utilize their spectrum
rESoUrCes. i

38, Accordingly, it is ordered That,

{§ 73.502 of the Commission’s Rules is
smended effective July 5 1943, os ot
forth in the attached appendix,

30. Authorily for this action is

contained in Sections 4[1), 303 and 3048
of the [.‘um.munjv:uun.na Act of 1934, 835
amended.

40, Regelatory .F]'ex.ibm iy .-'!naﬁrsrs

I Need For and Purpoes of Lhe Rula

The Commission has concluded that
the present Bmitations of § 73.593 on the
use af a noncommercial educational Fd
steticn's suboarrier can be removed. The
relexatlon is based on the conclusion
thai these sielions nead to use these
gubcarrier chennels for remunerabive
purpases barred by the present rule,

I1. Summary of lssues Raised by Public
Comment in Kesponse to the Initial
Regulatory Flexdbility Analysia,
Commission Assessmenlt, and Changes -
Made as a Resull

A, Issues Raised

1. Parties represenilng publia
broadeast stalions and arganizations
lavored the prapose] as 8 way of
providing more of their own financial
guppotl.

2 Parlies reprzsenting radio reading
services for the blind apposed the
praposal, fearing thal such services
would be displaced by commercial
pariles able to outbid them,

3, Several parties lavored expension
of the FM baseband to accommodate an

additgnal aubcartier channel, with
radio reading scrvices supporiing the
reservation of one shannel for
noncommercial aducational vaes
Ineluding radio reading services, Thia
{asue 18 baing reau]uedain another
praceeding,

B, Assessment

The Commission concluded that the
current restrictions were wasteful of
spactrum space end alsointerfered with
the need of public radio stations 1o
generate more of thelr own Anancial
support.

[ -G’mﬁg&s Made as a Result

The Commiszsion did not find the
argumenis against relieving the
reeirictions on eubearrier use ta be
persuasive. It did not agree thet rédio
reading services necessorily would be
displaced or that there should be a
reacrvation of an subcarrier chennel for
guch use if the FM beseband [s
expanded. Other means are available to
provida sarvicas la the blind. shich in
any event would be allowed to continus
to use subcarriers as they now do,

IL Significani Allernatives Considered
and Rejected

Other then the expenalon of the
bagebend, and issue resolved in BC
Dochat Mo, B2-536. no significant
allernalives were rajsed. Our reagons
for acting on those lasues properly
balore the Commigsion in this
proceeding are described above,

41. it ig further ordered, That this
procecding is terminated,

42, For hurthar information concemning
thiz proceeding, contect fonathan Devid,
Mags Media Bureau (202) 632-F752,
[Secs, 4. 304, 46 siat., pa amended, 1008, 1002
47 050 14, a03)

Faderal Communltalions Commission.
William | Tricatica,

Secreiany.

Appendix

PART 73—{AMENDED]

1. Section 73.593 I revieed Lo read a8
follows:

g 73593
pivican

The licensee of 8 nunmmmnrcial

Subsidlary communlestions

educational FM statlon 1s not required lo

use its subeartinr eapacity, but if i
chooges to do =g, {t is governed by

4% 73,293 through 73.295 of the
Commission’s Rules regarding the lypes
of permissible subcarrier uses and the
manner in which subsarcier vperations
ghall ba eanduéted; Provided, however,
that femunerative use of a stations
subcarrier capoelty shall notba” |

detrimental to the provision of existing
ar polential radio reading services for
the blind or plherwise inconsistent with
its public broedcasting responsibilitien.

Appendix B

Comments

Alagka Public Broodcasting Cammipsion

American Councl] of the Blind

American Foundation far the Blind

Arkansas Hadio Roading Sarvice far the
Blind, Inz.

Assoclatlon of Ragdio Reading Sarvices

Bonneville Inlormational Corporation

Rabent E- Brooking

Caplial Areg Vocational Cenler

Central Piedmont Community Caollege Radlu
Reading Service

Chicogoland Radlo Informetion Services, Ine.

Christien Broadoasting Academy. Inc.

Cleveland Radio Reading Sendce

Carparation for Public Broadcasting

Erle County Branch, Pernaylvanla
Associgtion for the Blind

Fort Wamne Blble College

General Broadeasting Company, Inc.

Gopher Siate Blind Assccisien

Greeter Woohinglon Educational
Tolecommunications Aszociation, Ine,

[linois Ferm Bureau

Joinl Commenis (KQED, Inc., of o]

Michigan State Univerity [WEAR]

Minresola Radio Telking Book Netwark

MLUZAK. Divieioo of Teleprompler Corp.

Mational Assoclation af Public Television
Statlone -

MNational Federation of Cemmunity
Broadcasters =

Nationsl Public Radlo

- Matlcnal Redia Broadeaslers Association

Norh Texas Radio Roading Service

Ohio Educational Broadcasting Network
Commiaslon

Facific Lutheran Universily

Publ|e Rodia, Inc.

Radio Information Center for the Blind

Hocky Mountain Public Radlo

Radio Reading Sarvice ol the Lackawanna
Brancli. Pernavlvarie Association for Ihe
Blind b

Sn Clovd e University

Union Gollege

Uniled Biind of Minnesota, Ine,

Unlveraity of Kaneas Audio-Reader Netwark

Ustiwerpity of Texas ot Austin

Vedoiio E:n.m}}' Research, Inc;

WL 's Radio Reading Service,
Hirminghem, Alabama

Wiseonain Radie Reading Sorvice

York County Blind Center

Raply Comments

Amprican Foundetion for the Blind
Aszocislion of Radie Reading Gervices
Corporation for Public Broadcasting
Minncsota Talking Book Network
MUZAEK, Divielon of Teleprompter C-Erp
Ha.![nnal Publis Radio

Appendix G

The fallowng pummerizes cammeants and
reply comments fled [n BC Docket No, B2-536
which addseps public lelecommunications
Insues relevant 1o ond reanlved in this
procooding.
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1. Fublie Telscompuriication Services—~An
{zaue thal tesulted in subsianlisl comement
concemed lhe impact thel autharoring ran-
broademal sarvices on subearriens would
heve on current uaera. specificelly, the radio
rending pervices for the visually impaired,
Several parties represcenting radio readi

gervices filed comments requesting that, if the'

new getvices were peemitted, some
protection should be accorded extating
users-* The Association of Radio Rerding
Services [ARRS] is concemned thal adoption
af the propazed rules without making explicil
chenges to pratest and foeter radio reading
services wauld have an adverse impact upon
the blind and persona similarly afflicled. Ta
avoid this situstion, which ARRS argues
would be illegal for the Commission to allaw,
it affera several suppestions., It first .
racommends adoplion of the propemed malep
insofar ga they would allow the uee= ol a
second subcerrier by noncommercial F
stations. One of the fwo subcericrs of those
stations could then be rescrved for nooprofit
educational usc in & menner not inconsiatent
with the purpost and oparation of the
station's main channal, ARRS further oska
that the subcarrier st 87 kHz be reserved for
their service sinca noncommercial
programming is now belng affered an that
subchannel. Thus, it s1ales, adverse financial
and disruptive epertiono) effccts on
arganizations such on itacil would ba .
minimized. ARRS nasers that a volunteer
nonprofil organization. such as itself, cannaot
outbid commercial uzers for subcarrier
fr’equenc:il:a.'ﬁ believes, therefare, thet soch
competitlon wauld resulf in a loss of sorvice
1o the blind and other handicapped paaple.
Accerding {o ARRS, the Commission and alf

. noncommercial puble broedeasting licensers

have a statutary duly lg accommodata the
needs of the handicapped whenever possihie
and to take effirmetive acllen when
NECEsSAry to ensure that theee needs are met,
It atates thal these legnl obligations stem
from Sections 307 and 309 of the
Communications Act (47 US.C. 307, 309}
Section 3388 of the Communiceiions Acl {47
VS C. 3uBy end Section 55 0f the
Ressbiaterion Act of 1972 {20 L .5.C. 7oq) as
irtcrpreted Oy the Court el Appeals i
oarfried v, FCUC, 65 F 2 267 [1981). ARRS
cleime that the anly way the Commission can
legally accomplish its goa! of allowing public
broadcasters 1o use thelr subearter
frequencies for remuneralive purposcs is o
expand the frequency band of subcarriers o

M Thosa parties include: Aesaciation af Radia
Feading Services, Ulah Badia Reoding Services,
Liniversily of Kaosss Audio Reader Metwork,
Corporotian for Public Broodeasting, QOklahoma -

« Rodio Reading Scrvces, Mew [orsey Library for the
Blind 2nd Handicappad, The Washirglon Eas,
Georgla Redla Reading Sarvies, [ne, El Fara
Lighikosse for the Blind. Radio Talking Books, Ing,
Minsmpenia Fadie Talking Boak Network, Sun
Saunds Radio Resding Service, Office af
Handicapped Cancerne. Radio Reading Servdces of
Greoler Cincianoii, Ine. Mirnesoty Pebdle Redic,
Broadcasl Serviced for the Bling, [ne. Resd Cud,
Wit Tonnessne Tolking Library, Aeédoan
Fourdation for the Blind York County Blind Ceoter,
YWEHM Radio Rooding Sérvics Kenlockione Fadlg
Information Service. Goldeo Triangle Rodic
Jnrﬁdrmatinn Cenler. wnd Houston Taping fos the
Elird, :

™ kHz and neserve the exlating 67 kHz
subcarrier for noncommerslal uee. Severnl of
the redio reading services sbdoreed ARRS'
commenks.

2 On the olher gide of the iemue. publlc
broadeasl licensoes generally favor the
proposals far noo-broadeasl vess of

subcerrers, The Assaciution of Califamin

Public Radio Stations (ACPRS| slates ils
beliel thed authority to use subcrriers far
noo-broadcast purposes will increase
suppller competition and consumer choice in
information and entertainment ficlde other
then broedensting. The ACPRS notes that

. there has beon concem expreased in some

guariera the! opecation of & secand subcorder
by noncommercial slations ahould be
condifioned an the slation's osing at leasl one
af ils subcerriers for a speciiic purpase, such
a6 & radio reading service or goneral
noncorernerelal, educativnol broadcast
activities. According to tha ACFRE, these
conceme ace misplaced for several reasans.
Firal. the ACPRS Interprats the

‘Communlcations Act 10 preclade the

Commisslon fram requining broadeast
algtions to wse oven B partion of thelr ehannel
copecity for a specific use. Thls same ssue is
raised by San Diego State Univecsity [KPBS)
(o their comments. Second. ACPRS arguea
thai sueh o reservetion of 8 subcerrier far &
piricular purpose wauld be bad palicy. The

‘reservation of & subcartier far o parficelar

purpoee wauld impoge the govemment’s own
value fudgments upon the natweral
merketplace process whereby consumer
demands end aupplisr eapaci Hes odjust 1o
each oiher ta provide optimal satizfaction.
ACPRS statcs thal the use of subearders by
noncommerciol educational brondessicre
would in no way detmcl from or even affect
the use of the main channel far 1is preseribod
purpose, :

4. Greater Waalinglon Educnticnal
Telewlsion Association [GWETA), Alaska
Public Brondcasting Commlsgion [APBC), the
Univessity of Texas 1 Auslin (U of T]. Ghlo
Educetional Breadeasting Me
Commission |QEBNC KMCR-FM, WUOL-
Fhi, the sLadl of KATEOW {licenaed o Wishita
Slale Universiiy] and Nencommersial
Educutional Lieensees ** peject ke propasal
made by radlo rénding services 1o reserve
aone subeagricr (specifically en 67 kHz) for
noncommercial services. GWETA urges that
each licensee he given lull discoclion a8 to
the natuee of services they provide, Theap
parlied belicve that cuerent fnancial
exigencies requlre thel Heenaees be accarded
the fullest freedam te wie 1] availabic
revente producing devicos that would not
[ntetlere with the publiz broadeast services
they were creaied 1o provide. The roisan
d'eire of educationnl slations is public
service, Therofore, these partes argue thai
grent intermnal motivation will conlnue 1o
oxist io devote at leas! some subcorrier
capacity to this type of operation
Mancemmertial Educationsl Licenaees pnd

“the BMUYY efall indlcele they are now Tocing

8 financiel erisls and submit that their good

HEQED, Inc., The Ohle Slate Dniversity, SHole of

Wisconein-Fducationa] Communicatioms Banrd, The ™

Bosrd of Trzslees of the Driversity of Olinaly apd
the Lniversity af Maize,

intentions, s rellected in providing Tadio
raading serviees. will be worlhloss if they ame
forced 1o leave the nir doe 1o lgck of
TERMLTEEE,

4 Compromise posifions on thisiaaue were
offered by the West Virginia Educational
Broedeasting Aulthorly (WVEBA) and the
Corporation for Public Broadeasting. Tha
WVEBA Indicates that 11 remains unallecahly
commitied 1o providing radic reading
scrvices, Rather than “casting the proposal In
cement” ae & regerved subcarrier would de,
WVEBA argues thal a wiser cowrse of aclion
woubd be to provide far & teal period to
eacerialn whether further Commissian action
slrould be token lo sasure thet special
services to the handieapped wourld continue
to be provided, It propeses a tuee-year thal
perod {o alford the Commlselon an
eppariunlly 1o evalvate the operation ef twa
subechannels by public broadeast leenseen.
During this period, teenseen eould continua
b file & simplified mubcarrier application so
that the Commiasion eould determing how
many elatlons were aperating aubenriors and
the purposes far which they were being used,

B The WVEDA also beliewes that pubiic
lelecommunicetion services osing the 67 kHz
subcarsier éhould be continaed, Hawever, &t
times when this subcarder [8 not weed far
public telecommurlcations secvices, licensees
should be permitled 1o engoga in revanue-
gencraling aclivities,

8. The Corporation for Public Broadcasling
{CPB) belicves that cerdain modificatlans are
nrcapsary lo engure that commercial services
on noncommersial stations do nel interfore
with the provision of public I
talecommunications secvices &5 stated in
Section 3998 of the Communications Act,
CPB recommends that the Commlsgion
reserve one aubearrier channel for
noncemmercial purposes but leave any
additionel capacity ercated free of rogulatory
regiriclons. With respact to the reserved
channcl CPB atelea that licensees shauld be
permiltted to apply 1o the Commission for
pesitission to conduct camm erclal eperations
oz thot chonnal, if such operatiznis w outd sal
trilarfera will thesr proviaan pf pebiic
el roemmenicntions servicen, En siivatons
whera commercial vae of the eserved
subchanne]l would not inlerfere with public
telecommunicalions wee, CFH belleves thal o
temporary, cenewable waiver of the
redervialion would be appropriate, Thege
renewnble waivers would be granted opon a
showlng that the proposed remuncerative use
would not inlerfere with exiating or known

* potential noncommercial uge. This

rezervalion policy is preferable to what CPB
calls the altemative—atlowing licknsces to
offer commescial subcartiers so long as they
are precmplible by public

trlecommunicatlons users. According 1o CFE.

this alternative woold repder commercial
services velnerable to eviction end would fail
to provide adequate stability for long-lorm
bueiness relotlanships,

7. Mationol Public Radla [NPR) asseris that
too much subcarrer eapacity exisls for radle
reading sprvices end other public
lelocammunicatione sarvicas to be crowded -
oud by the intreduction of new pervices and
thal. in fact, tha reel danger slems from the
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fnancial crisis affecling public radio siatlona.
MPR atlates that it end ita member alatlons
have bron and continue 10 be strang
supperiars.of subcariar programming for
priat handicapped persons. It has surveyed
ils member stations on the subject and NPR
reports thai not one stetion prasently
carrying print handicappad services oo iis
subcarrier said thel development and
implemenlation of now services would
interfere with ision of thase specializad
services. Supplementel comments filed by
KPR also reported a naw polley io provide
significani incentives to NPR affiliate etations
e continue to offer poblic
telecommunications services, and 1o
introdece new sarvices in the future.® This
policy was adopicd by NPR's Board of
Throctors, Essentially. this policy provides for
NPR to pay membar stations cantinuing to
provide o radio reeding servica [or othar
qualificd public telecommunications services)
5500 per month in order to encouraga the
relcntion of these services. Additionelly, NPR
will fermulate its venture agreements with all
public radio slations in 8 manner designed to
discouraga tha termination of a redie reading
sarvice sclaly in order to provide new,
commercial sacvice. NFPR ‘states that It
believes this policy would provide & degree
of profecticn to p'l::{r'l:i:: telecommunications
services sufficient to warrant adoption of the
Commission’s subcarrier praposals,

£ Tha CPB supplementel commenis
respanding 1o NPR's proposals outline 11a
objections. CPE acgues thal tha NPR proposal
does not setisfy the ra'qmrumama of Section |,
333 of the Communications Act. It 8lao
argues thot anly a few stations will he
aftected by NPR's economic incentives.
According fo CTFB. the offer spplies only in
communilies in which PR engages in its
commercial subcarrier ventures,
Additionally, CPB ergues that $500 I not &n
adequate incentive o ensure subearier
availobilly 1o public lelecommunications
#ervices, To cnsure access of public
ielceommunication services (o a subcarrier,
CPE reaffirms i1z proposals for reserving &
aubrcerrier Eor public telecommunications
gerioes while permiiling the pogsibility of
lncome pamereling activites.

|FF. Do B3 LSk LD Fil o ictih: BAS wm]
BILLING COCHE &7 12=01=M

Blale filed commenls were submilied by NPR,
CPE ARRE AFH and The Waahington Enr. All
ihes= comments refote Lo the radio reading serdcy
isse ond pravide useful Informaticn on 1he sublec,
Acoardingly. we have felly considored them in
renching aur degislon In thia proceeding.
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