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' The Commissions rules are codified in Sactiony 73, 130 ond
T AN, perunnang o broadcasiing swnions and exkle wlevision
syl s, respectively.

17 LLS.C, Secviens Y2ak?y, 315 Se¢ infra ai para. 3. Pre-
viously, the Commiission has had occasion 10 SsulE Bumertys
inlerprenavions, both comprehenyive and ad hac, of these suny-
100y requingments, For example, in 1978 1the Commision isured
2 comprehensive guide to complying with the Commision’s
pulitical programming rules, which it 1hen revised in U84, The
Low of Fulbical Broadeassing and Caplecasing: A Polincat Prim-
e, LG FCC 2d 1470 {1984} ("i08# Palitical Primer™). The pram.
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DRDERING CLAUSES L35
|. By this Repert and Order, the Commissigy revises ing
cxisting rules' regarding political broadeasting. This action

[CPresents @ COMPrenensive guide to poditical hma:h:m'm;
and, as indicaled herein. supersades previgys Commission
interpretaticns of the pnljlical broadeasting Provisions of
the Comrunications Act *

L INTRODUCTTON AND SLIMMARY

1. We Initiated 1he Noniee of Propossd Rulemaking
(MPRMI in this proceeding, & FCC Rod 57073 L1991 dn
FESPOnES 10 CONLINUING questions Concerning ouc polirical
programming palicies. A5 we described in the NPRAM, &
July 1990 sudil of thirty celevision and radio siarons
revedled thal political candidates often pay higher priges
for airiime than commercial adverrisers, primagily he-
cause "candidates purchase| | time At nGnpreemptible
fimedt” rates while commercigl advertisers purchaw| | fime
a1 'preempiibic’ raves.” ¢ The audin reised quedtions wheah-
er candidates” advertising choices may be related 1o 2 Yack
of the types of negotiations thal offen oorur betwesn g
station and a commercial advertistr. * Tn sddivion, the
numercus inquiries received by Commission saff in the
wike of the audit made i clear (han whert is & rieed for 3
single, uprto~dale source desiribing our politicai program-
ming policias.

3. We have therefore sought in 1his procesding o ac-
complish saveral objectives. First, we jmend 10 more
socuralety and closaly reflect the languape. intend. and
requirerments of the palitical broadcasting portions of the
At In addition, we seek [0 issue detgiled and practical
mlvice, spelled oul in clear and specific Commission
rules* | o that broadcasters, candidaies, adveriising buyers
and the public may b fairly and consistenuly apprised of
the duties required by and rights accorded under the
stalufe Finally, we seek o revise our ryles v order 1o
prumate achievemem of the Act's nbjectives while being
respensive to the evolving sales practices of hrosdoast

er way follgwsd by 3 JOB8 Public Modice. which conegauwansd on
the application of Seg1ion 31MD)'s lowes1 unin charge provision.
Jer 4 FOC Rod 3920 [ L9RA).

Y Mai: Medic Bwrcau Reporr an Polisical Prograpmtcng A pde,
Eﬂ RR 2d 113 (1990 {“/00 Awdir Reporni™,

i,

' We have decided 1o jsue detailed rules rather than a Prister.
In addition, we will eosune 1hat oril advice of 1he Commission
saff on few and significane issues is reflecied in writen form.
which i publicly avatiable.

LT



T FCC Red No. 2

Federal Communications Commission Record

siatipns.  Toward that end, we have determined that
leednsees must provide more timely. accurale, and com-
plets infermation on raies and sales praclices ta can-
didaies. Such information will help candidates ke
advarmage of the Full benefits 10 which they are enviled
under the iaw.

4. The following discussion sddresses the concerns
raised by 1he commenting parties and resolves the issues
raised in the SPRM. Specificatly, by (his action Ihe
Commission does the [ollowing:

(A} Redionghble Access. Seclion 312EX7Y requires sig-
Gions o afford repsonehle access for federal camddidares w
their facilities, ar 1o permil federal candidares o putchass
"regsongble amounts of nme.* * In s regard the Com-
cussion will:

(i} Continue to rely upon the reasonable good Rith
judgmenis of licénsets W0 derecmane whal constitutes
Teasdnable acoes

{ii) Adhere o its current interpretation that Secion
Mapx T does not apply o cable telavizion sysiems,

{i1i) Redin our palicy of permilting stations to ban
federal candidates from news programming.

(iv) Permit sales of a "news-adjacency™ class of fime
e carulidates oaly if such a class of fime s sold at
rates oo higher rhan seles of such lime tg mosl-
Favared commercial adwverlisers.

(v] Require staiions (o provide access for lederal
candidates w0 the stanon over the weeskend precad-
img an electwan 1f thar station has provided similar
werences 10 any commercigl advertiser during the
year preceding the relevant glection period.

*oAs we simed in the SPRM. over 1he vears the indusiry has
rocrvied away [rom & syseem based primarily upon 1he sale of
wylume dissounts oA vyvidm that osds a “grd card™ 10 pave
viationy greater fexibaliny o selling chear fixed invemory of
advertising nme. The lavess developmeny appears 10 be 1he in-
trcducnion af 2 "vield maxkimization™ system. wnder which spots
aze an edwence Juctieed off v the highest bidder, and the price
of 3 gven ¢lass of e changes consianily 1o respond o the
broadcasters’ needs and adverfisems' Alucivaling demind.

We received 39 comments and 13 eeply conumeEnts e thas
Ernueding. Zee Appendix A

Secoon A2 of cthe Communicalions AcT creotes a spe-
cific right of acoews paly as 1o fedéral sandidates. Lt provides:

{2) The Commission may revoke any s1alion license or
COMSErUCtion permin --_ A7) for willful or repeated failure
o allow reasonable access to or 10 permit purchase of
reasonabic amounis of Time for 1he wie of 3 brapleaming
s1alion by 2 legally yualifed candidate for Pederal elective

office on behall of his candidacy,

¥ Seavioe ALHap of 1he Communicaions Act sranes

ial I any licensee shall permil any person who 5 3
legally qualified candidae for any public office o use a
hroadcasiing stanion, he shall afford equal opporoundties o
all anher such candidaies for than office in the wse of such
proadeasiing suation: Provided, Than such licenses shall

(B) Egual Cpporiunities. Section 315a) requires sta-
1ions chat permil legally qualified candidares o wse
their station o Afford equal opporiunities w [he
candklares” opponenis. Bona fide newscasts, as well
RS THEWS ingErviews, documentaries, and ofws fvends.
are exampt from these requirements. * In this regard
the Commission will:

(i) Cominue o interpre: the "hona [de newscasi™
EXemplinn 85 requiring only that licensees exeroise
contral over the mewscast by exercising edilorial
discretion whether or po o air the progran,

(W] Marrow the definilion of a "use” by & "can-
didaie™ o include only uses of 4 heenses’s facifinies
that are conwolled, approved or sponseored hy a
candidate after becoming legally qualified.

liiiy Continue to Jdefer to licenseas” reasonable. good
frith judgment 10 dewermining whether safficien
sponsorship deanficanons have been provided in
political programming and adverfising,

(iv] Require befh audio and visual speosorship iden-
tification for elevision adveriisements

{¥} Continye our presant policy thal permits sia-
tinns  fo  request  candidates W subma thear
sdvertisements in sdvance 10 allodw the swarion [
determine whether the ad constitutes a use by a
candidate and whether il compligs wilh the sponsor-
shup idennfication requirements. I a candidate
refuses 10 allow the staron to pre-screen the ad, the
station should pdwise the candidale that it will raks
wharevar steps are necessary o add the appropriate
sponsorship identification o the submined mancial.

herehy impowd under this subsection upan any licensee
1w allow 1he wee of 15 samion by any such candidate.
Apmearance by a legally qualified candidare ©n any:

(1] bona Tide fewscast,
{!] bona fide news ionerview.

{3] bona Nde news decumendary 437 the appearance of 1he
chpdidate iy it idenldl b the prasanisian of Lhe sobpec
vr subpecks coveréd by 1he newd documenlaryy, o

{4] on-the-spar coverage of bona fide news evencs finclad-
ing Bun net limined w2 palizical convenrions and activities
Tncidental 1herena],

shall it e deerned s be wwe of a broadeasting ation
within ke meaning of thas subscciion. Mohing in the
regoing sentence shall be consirued as relieying broad-
CAANETY, o COnnEclnn with 1he pfeseniaien of newsCasis,
news ingerviews. news documentaries. and wn-the-sp
coverage of news cvenss. from the obligation imposed
upen them under this Act to operate in the public intgr.
est and to afford reasanable oppontuany for the discussion
of conficring views oo Bsuss of public importance. 47

LS, Section 3EA0a).

FOC 9L-4023

For purpeses of 3actinn 315, the werms "berosdcasiing scation™
or "licetsee™ e lpdes Yoammonoy anenna elevision

have no power of censorship vver 1he malerial broadcas!
under cthe provisions of thin section, No oblig@lion is
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(C} Lewesr Unit Charge, Section 315hY prohibis sta-
tions from charging candidates more than (he Jowest unit
chatge of whe swbon For each class and period of time,
and requires stanons o offer candidates all discounts and
privileges afforded its mosl-favored advertiser. '" In this

(x} Require (hav lire sale rates be calculated ss the
lowest unit charge for all classas of (ime sotd that
air during the fire sale pericd, but rescricn 1hat
calculalicn 1o the time period o¢ program aciually
coverad by the fire sale.

T FOC Red Mo, 2

regard, the Cammission will;

() Require stations 0 disclose o candidaies all
classes of tme, discounl rates, and privilepes af-
forded {0 comymercial advertisars, Furthermore, sia-
lions are required [o seit such time 1w cambidates
upon regquaest.

{1} Cominug 0 appty the "mosi-favored sdvertiser™
sandard w factors which affect the value of an
advertisernent, including {but not limued to)
priorities against presmption.

(ifi} Permn stalions to eslablish their own reason-
ahle classes of immedate|ly preemnptible time so long
a5 some demonsirable benefit besides price or iden-
lity of the sdvertiser (such 8% preemipiion projec-
ticr.  scheduling  Fexibiliy, orf  puaranteed
time-sensifive make poods) distinguishes sach class.
The licensee must adegualely deline each class, dis-
close it, and make ol available o candideies.

{iv] Permit stations to establish their own reasonable
classes of pregmplibie with notice time 50 long as
{hey adequanely deling such classes, disClose ther.
ad make them avgilable to candidanes.

(v1 Permut stelioms to tregt non-presmptible and
fixed poiifion 3% distinct classes of fime, provided
that they grriculate clearly he differences hetween
such classes, Fully disclose them. and make them
available v candidates.

{~1) Continue 1he policy of prohibiting siations from
creating premium-priced. candidates-omly Class of
1me.

tvii) Aulopt @ policy regquiring sations to calculae
rehates and provide them o candidates pramptly

ivin] Adop a policy requiring chat atl rares found
e 3l package plans sold b3 commercial advertisers
he ingluded in the station's calowlanion of Lhe lowest
unit rate

{ix) No longer require smaiions o include in lowesy
Uil charpe calcutalions noncash merchandise in-
cenrives d# g vacation Iripsh. Bonws spots. however.
sk sl1ll be calculated intg lowest whil Charge.

Sectuwpn 31501 of the Communicaticns Ac1 saes:

The charges mada for the v of any broadcasting scation
by dny person who is 2 legally qualilied candidate for any
public office in connection wicth his eaempaign for nemi-
natipn for election. or election, 10 such affice shall nol
exceed-- (1) during the 45 davs preceding 1he dawe of 3
primary of peamary runcl clection and during the &
daws preceding vhe date of 3 generai ot special eleciion a
which such person is 8 candidace, 1he loenest unil charge
of 1he simion for the same ¢lass and 3mowmt of vime for
the same period: and (2) an any other time. the charges
tiade for comparable wse of such swAnon by o1bher wsers
Eheracl.

{xi) Continue the palicy of prohibiing stauoens from
ingTeasing their rates during an eléction period wn-
less the rate ingrepse 0I5 an ordinary business prac-
Lice.

txit} Fequire stanioms o provide make goods prior
w 1the election if the siation hes provided a time.
sensilive make good (0 any cormmercial advertiser
during the year preceding the 45- or 60-day election
pericd. All make-good apots Musl be included in the
calculation of the lowsst unir charge.

i) Cominwe the existing policy that, while thers
is no obligatian to sell spots in & particular program
to cenditates. pnce a statign has decided than it will
sell spols in & program, daypart, or time period, n
cannot itnflae 1the price of the spoi sald to & can-
didate beyond (he mirmumum necessary to clear by
claiming thar all "preemprible time™ s sold oul.

(D) Pofiticel File. The Tommission’s curréent policies
and Hection 73 1940{d) will conlinue 10 provide slequate
puidence to licensets concerning maimenance of a public
palinical Tils.

5. Finally, 1he Commission has determined thal the
policies raftectad in this Repont amd Crder should serve as
fepally binding rules. We thus have codified new rules, as
set out in Appendix B, 10 efectuale 1he polities enu-
merated in this procecding. Henceforith, any saff and
Commission interpreiative rulings will glso be made pub-
lic in order o provide ciear and consistend guidange [
the public, To the exetn that anyihing conlained herein
conflicls with prior rules or Commassion palicies (such as
the 1984 Primerl, the policies adopted hersin are controls
ling.

[[- REASONMNABLE ACCESS

6 As indicaed abowve. Section ALXax Ty of the Ao
requirgs siations o provide federal candidmies "reasonable
aceess” to their facilities, ' As noted in the NPRM. in
1978, after notice and inquiry. 1the Commision concluded
that additional formsal rules regarding whan constiluted
“reasonable acces™ wouid not help licensees becauwse of
the varying cucumstances under which brosdcasiers and

""" In the APRM, we mked hor comment on our carlier iner-

preldtion (hat Feclion 3aWT does ngu apply to cable tolevi-
st wyviems, APEM  ac paragraph 19, Few  gomticieniérs
addressed this ssue. Those that believe Section 3142 7T showld
apply argur thar growing cahle penetraiion makes cable access
inereadiogly important o Candidares. In our view, however, 1he
suitory language of FECA and s legislative hiswery indicawe
that Congress never imended o apply repsonabbe atcess 10 cable
wlevmen, We note. for ckample, ther Section 312070 b 1p 2
license revocation provision of the Acl, making it unlikely cthat
Congeess intended its application w0 nonlicenses cable sysiems.
Mozeover, #wén 1f Congress dnitially imended o apply resson-
able aeceys 1y gable, the amendment of FECA in 1974 esuah-
lished thar rrasonable access dows aoc apply. o that 1974
Iegistetion, Congress repealed Tide E of FECA, ¢omaining the
only statuory language arguably supporing Secvion 312{ap7)'s
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candidates operate. Instead, the Commission determined
that il would continue 6o rely upon the reasomalrle, pood
faith judgments of its licensees 1o provide reasonable ac-
cess. v did, howswer, articulale guidelines that would be
gpplied to derermine whether & particular licensee's jJudg-
ment was reasonable, Subsequently. additicnal guestions
have been raised regarding standards for reasonableness,
a5 oullined in ihe NPRM.

A. Formal goidellnes for reasonable access for faderal
cand!dates.

7. fisue and Commenii. The NPRM proposed (o incore
porale existing Commission guidelines on what constilules
mrepsonable access” into a3 more formal scheme. The ma-
joriy of commenters did not address this issue. OF the
four that did, three asked for quantifiable access, ie. a
specific number of hours per week, of formulas rha
consider the marken’s various stations and populations. 1

8, Decirion. O further reflection. the Commissian con-
linges W believe thal formal rates would not be pracucal
and that we shoubd conlinue to rely wpnn the réasonable,
good finh judgments of licensess to provide reasonalble
aecess o federal candidares. Reasonable access does not
lend itself to a spedific number of hours based on com-
plex farmulas. Rather. whal constiinies “reasonabls ac-
cess®  depends on the crcumstances surrounding @
particular candidate's request Eor fime and the siation’s
response (o rhat request. We will thus conlinue 10 deier-
mine compliance winh Section 3 2aH7] on 4 case-hy-case
basis,

4. In evalualing whelher & particular licensee’s judg-
ment in affording access is reasonable, we will conlinue to
rely on the foliowing guidelings, which reflect a combina-
tiem oof palicies aricuiated hy the Commissian in its 1974
Report and Order on reasunable acoess, and approved by
the Supreme Court in Career'Mondate:

a} Reasonable access rmusl be provided w legally
qualified federal candidates through the gift or sale
aof ime for iheir "uses” of (he sacion. See Repor
and Orader, 68 FCC 20 ar LD4E,

hi Reasanable aecess must he provided al least dur-
ing the 45 days before a primary and ihe 60 days
before a general or special election. The gquestion of
whether access should be afforded hefore these

applicability 10 cable Thus, upon careful review of Lhe statule.
the relevany legislative hisiory. and the ¢omrmeas received in
this proceeding. we find no reason o aber the conclusian i
Subscrepeion Video Services, FL Fed. Reg. 18217 IT [1YMA), Lhar
Secvion ITXa) T does nor apply to cable television.

Ser comrments af Greaier Medid ot 3; COunlen Broadcasting a
L.
1Y Repor and Chder, bl FOC 2d 10T 19TH),
1 Carter Mondale Presideneial Communied, frc, 44 FOC Id B2
recon, demaed, T3 FOC 2d 657 {1979}, aff e swh. swom. CBF, fnc. v
Fro, 629 F.2d | efC, Car, 1980, gffa,, 453 L5 367 (101
5 The Supreme Coun has recogaized 1he Coammission's need
fr evaluars when acoess shoold be afforded on 2 case-hy-cose
baiis, and has also affirmed 1he Commission s wie of objective
criveria in A ootional campaign Those criteria inciuded the fadn
1hat; ta) & number of candidatey had fxrmally announced thewr
inemion o seek 3 nominavien! (b vanouos states had begun
thrir delegate seleclinn process: (o) candidaes were fund ratsing
and miaking speeches across the councry: and [d) nationad prin
mediz had atready given CAMPAIEN JClivities prominem Ccov-

periods or before 2 convenion or non-primary Gau-
cus will be determined by the Commassion an &
case-by-case basis, {d. at 1091, '

¢} Both commercial and noneommercial education-
gl sigtions must make program time available (o
legally qualified federal candidates during prime
fime and olther time pericds unlew unusasl cir-
cumsiances exist thay cender ol reasonable (o deny
access, {4, at 1090

dy Commercial sations must make spat anndunce-
ments avallabie 10 faderal cadidates in prime rirne.
The same rule applies w0 poncommercial stanons
thar wrilize spol time for underwriling annouwnce-
mens. Where a noncommercigl educational station
normally broadcasts spot promolional of public wer-
vice anncuncerments oniy, it gEaerally need noe
make thoss spor times available o polilical can-
didares, fdf, at 1082 and o 22,

€t i a commercial stamion chuoses o donale rather
than selb time o candidates, it muwsl make available
to federal cendidates frée Lume of [he  vanous
lerigths. classes. and pecicds that it makes available
to commercial advertisecs, fd, af W0 18, ™"

A Nontommercial siations may ool refect maierial
submitted by cendidales merely on the hadis that i
was originally prepared for broadcast on a commer-
cial stalion, fd. at 1494,

g] A station may nol use a denial of vegsonable
ACCCSS BS 8 MEANs (0 censor or otherwise oxercise
cantrel over the conient of polnical material. #.g.
by rejecting Wl for nonconformance with any of the
sdarion's suggesied gudetines. fof

ki Licensees may not adopt 3 policy that fially bans
federal candwlates from access 1o Lhe TYpes, lengths.
and classes of time which rhey selb 10 commercial
ailvertisers, MNoncommercial educabonal  suations
riwsl provide program time @ hich conforms 1o nor-
mal parts of Lhe s1ation’s brostcasi whedule. fd. at
114,

it In providing reasonable access, statioms may lake
into consideralian their broader pragramming and
husipess commitments. inclwding the nuliplhicity of
gandidates im & parricular rece. the program disrap:

crage Aller weighing 1hese cenéria, tne Commission deetmined
tnat access should be given Ll monehs befre 2 presidential
clection and ¥ eracnhs before the Cerueanc Navional Conwen-
ron. £HF, fne. v FOC 453 D05 ar W2,

IF I3y s comments. the Fedaral Election Comomassion (FEC)
notes thar. in |96, o initially approved an advisory opinion
which would have prohibited corporaie licensess' offering free
agvectising 1o candidates, That apinion. however, win |aer va-
cawed when the FEL revisied the isswe. The FEC woie gn
reconsideration was deadlocked a1 3-). The FEC poinis oul that
il i currenuly unable to offer guidance on this issue apart from
it “advisory opinjon” peocess. Under thar procedure, an inker-
esied party would need o preseni 115 question in the fores of a
new advisory opinion reguent, and the FEC wauld then hawe
the opportunity 1o Jurther consider 1he Msue. However. af this
vime there appedrs o be no FEC ruhng which squarely prohih-
il ad s rLising dORBLIOAS by COrpOrA6HONS.
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tion that will be caused by palitical adveriising, and
the gmount of time already sold to & candidawe 1o a
partivular race, 4. al 10940

B. Access Tor state and local candidaies,

1. fisue and Commenrs. The Commission requesied
gomment on whether slations are cequired by law o
make facilities available 1o siale and loval candidates For
their "uses.” The few commenters that address this issue
gll state that Section J02anT) s distingt and more de-
manding  than  stations”  peneral  puhlic  iueres
obligation.! and thet staticns may satisfy any public iner-
esl ohligations with respect ro state and local elections
throwgh oews and general public affirs programming.
LInlike federal candidates’ reasonable gccess, they suane.
the public nterest standgrd does not accord stare gnd
local candidates any specific access righus.

[l Lrecision. The Commissacn will not require @ spe-
cific right af access for non-federal candidates. Secrion
JAIKT) 1the only access prasision in (ke polmical broad-
casting laws. is quite explicl in creatng & right of "rea-
sonable access" exclusively for Federal candidares, ' Thus.
nit stalwdory hasis gxsts 10 créale a Tight which Congress
implicitly repecied.

12, Moreaver, the Supreme Court has declined o &x-
tend the general public inerest obhigatinns nf hroadcastérs
o grcompasy spécific Access reguwiremenils. As the Court
cxplained an CAS, Ine. v, FOO, under the "public interes”
standaril,” an indeviduel [non-federal | candidae can claim
nr personal right of access." ™ Indeed. excepr for the
“reasomahle access™ required for federal candidates under
Secion Y12radi Ty and the "equal upportunities™ thar rmus
he provided tw all candidales ance 2 “ust" by an oppo-
nent has been broadeasy under Section 315, Seclion (k)
uf the At siaces thal broadcast stationg cannon be trealed
g% Cmmen carriers with ao obligation to accord access o
any particular person. graup, or entity. "

T, Mews Frogramming.

1Y fsnue and Cometenis. The NPAMY requested comment
o wiether the Commission shouwld kesp 1ts currenl poli-
£y hal permils Broadeaseers (e aditomal Jdiscrerion Lo
derermime whether poditical  adveriséments should e
aired during wmews programming. The magordy  of
cnmmenters argee (hat licensees should retan their dis-
creeion o exclude poliical edvertising from news pro-
gramming.’' Such parties contend that mandalory access
may compromise [he journabistic sneegriny of fews pro-

™ The ciatiments af AR 2L 1- lw: MBL a1 Hl-LL: Yhamrock at
W23 RThDA 31 5

" Asnrigipafly repored i the Senate. Section 31 MaHTh would
have applied v any legally gqualified candidate, bul the Con-
feeence Commaies sxpressly limated che provisacs o candidates
setking federal office. 5 Conf Rep. Mo, UG58 p. 220 097 L:
Sev, U8Bl v FOC, 453 ULS. 07 340 (IWH 1Y

M U5% LS 307, 3IRTD, 0. 6. (LK) OF course, ance a broad-
pister decidey ko osell ar pive tire fooa viate or lecal candidate
far polivical adwvectising, i1 is required o mes all of its sanuory
vhligarions including equal ppporiunities, lowest univ charge.
and sporsimhop sdentification.

RS v Pemocratic National Communee, 413 U5, W 1903,
U Kep. e g the comments of AHC a1 2-3: CHS a1 21-2% INTY
A1 Y- LIk

grarmiming and confuse the public. They alsa peint out
thal Section 312{ap7} affords federal candidares reasan-
able — nan extraordinary or mandatory — aocess. an does
noL entille hetn to specific placement or programes.

4, By contrast. three media buyers argue that televisian
OEWS Rrogramming réaches the highest concemiration of
thase likely w vone, Accordingly, limiing candidares’ ac.
CEss tD News Curiails their sccess 1o volers?! These
conmwnenters alsc confend thay wolers are ehle to distin-
EWiIsh partisan messages from pews programming.

15. Decition. The Commission will continuee ws palicy
of allowing broadcesters o ban 1he sale of potwical ad-
vertising (o federal candidsies during the news® The
preponderance of comments received an this issue sup.
port refention of this longsianding policy. based upon our
conclusion thal Section JL2{aK7) was never intended (o
provide candidate access to specihc programmaing.®

16, Incdeed, =0 |Omg at & statinn makes availahle 1o
candadates a wide array of dayparts and programs, access
0 news programming i5 simply o essential 1o afford
“reasonable access™ We continue o belisve 1hat allowing
the stakion discrelion io refuse o run political advertising
within ifs news programrung does not wnregsanably ham-
per ihe access of federal candidates b0 broadeast (ime. but
does serve (he public anterest by preserving the journalis-
v integrily of the licensee in this vital area of program-
ming.*®

17, As we concluded in 1978 “JA|Nhough s candidate
lor Federsl office is entitled uadér Secoon 312@N7) w
varied hroadvast times, such candidate s not entiled to a
parricular placement of his or her political anaouncement
an a s[@Eien’s broadeast schedule. We recopmize that it
would be wvery difficul for a licensee o afford ‘equal
oppertunites’ tr oppoaing candidates if one candidate has
his or her spoi placed adjacem o a highiy raled pragram,
which was hroadcast anly once ar very rarely. Additions
ally. rhere may be circumsiances when 3 licensee might
reasnnably refuse hroadcast time o political candidates
during certain paris of (the broadcast day. W is besi leRl 1o
rhe discretion of & kicenses when and on what 4gte 3
candidanes spon announcement or  program shoold e
awed " Repony and Oreder, 60 FCC 2d a0 109 We reaffirm
our longstanding policy in this Repon angd Order.

D. News Adjacencies.

|8, Mee and Commeny, The NPRM alse asked for
comment on the Commission’s policy hal protubits sia-
tioms from creating “news adjacencies” thal are sold anly

Comments af Dow, Lonnes and Albersson o1 53

The comtiments of MPC a1 2 Mavional Medig a1 Y and Wilson
ar 3.
! Arcause srace and tocal eandidates have no right of access 1a
Brojuteast facilities, sualions may ban 1he sale of adversaments
during news programoning 10 such candidares cegardless of the
Commission’s palicy wilth respect to federal candidaes.
% See Reporr qng Order, 68 FCC 2d 0T, (1M1 (197K Carrer-
Mordate Presidenieg! Commiiees, 74 FCOC 2d 831, recrm demird.
T FCC 2d oF7 (1979), affd sub mom. CBS. M v, FOU, 829 F.2d
L ¢y, g, 453 115, 307 {1981
“" 1n this regard, we¢ now that Congress peascally His
recognized t1he special statud of news programming v 1he eon-
text nf higerseer' political broadcesting obligationy. 47 ULS.C.
Beciion XI5 [ap(1h-14)

6B
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e candidaies &t premium rates, T While the comments
were mixed, more commenters stawe 1that news djacencies
should be consldered as par of the news period and
priced consistently with the lowest unin rare for the endine
news period. ** Apparently, 1his approach would be can-
sistenl  willh  customary business practice, ™ Other
commenters contend  1hat  1he  scheduling of news
adjacencies is ceridin and precise, and (herefore justifies &
higher. premiuvm raie.

19, Decition. Based on the record compiled in this
proceeding, we  are  persuwaded rhat  the  scheduling
anributes of news gdjagencies may be sufficient to justfy
treaing them b5 & separate clas of 1ime. We will permit
sgles of @ "news-adjecency” class of time 0 candidares,
kowever, oaly if such a class is sold at rates no higher
than sales of such nume 1w mes-favored commercial
advertisers. Thus, & station may charge no mare for the
news-aljacency class of 1ime than the lowest won rane
charged 10 commercial advertisers during the news el
We believe that thus addibenal requirement. coupled with
our disclosure requirements. will provide adequane sale-
wuards agains abuse.

E. Weekend Hours.

20, fisur and Comvmérnis. The BMass Media Burzau has
previousiy aomed that i doss nof requite statiaons (o make
"extraordinary effors” 10 remain open owtside of normai
business houts for the purpose of selling palinical advertis-
ing tirme. "' However, if the station is !'nrmal]'r.' closed bul is
otherwise apen for purposes of "srcanging and providing
programming,'” the Hureau has staied that o may be
unreaspnable and incomsseent winb the requiremems of
Section M 2a) 7 and 315a) w deny access w politcal
candidaes on the weekend hefore the election.®™ The
MPRM requasied comment on the Bureau's policy thal
requires 3 sialion to afford "weekend™ or “efter hours®
arcess 10 political candidaies for placement and-or shed-
wling of adwerfisemens on Lhe weekend helore the elac-
nar af they would 50 treat theiv mosi-favored advertiser,

21, The mapority of commentsrs oppose  maodared
weekend and after-Rour access 1o sations for candudanes
in grder 1o provide for the placement and.or scheduiing
of mivertisements,!' To require stations w sccommodace
candidares’ vequests pulside normal busingss howrs, sew-
eral argue. presenls slaffing and financial hardships ™
*Mareaver. several commenders argue that the Commission
has erroneously extended Sectivn 3L5(by  lowest unit
charge provision’s "most-favored commercial advernisar”
consideranons 1w pon-race rekated candidare benelies. such
as weehend access

= Mews mljacencies are the commercial bresks immediately
preceding or following 2 news program.

‘_"“ See gemera!ly comments of Busse an 3-4. CHY a1 21-20,

Y D medin Buyer srames that news adjacenciss should e
ereated 25 YSwing breahs” which are wold as paev of the higher
rared program. fonvisient with pnormal busines: practices. Ma-
tienal Medias comments an X

' The comments of Covingon and Burling ar o, 14 and 0. 24;
Osbarn at L3,

3 Laer Ruling releassd fuby 3, 0990 (DA S-KTLY.

22, In confrast, Wilson claims that @ stetion’s policical
zales ghould mirror s commercial practices. Thus, if a
station’s most-lavored commercial advertiser 15 afforded
weekend/after hour access, wo should candidates. ™ Accord-
ing to Dow Ephnes and Albertson, stations should only be
required Lo ectommodste federal candidales if they Jid o
for o commercial advertiser wilhin (he 50 days preceding
the satutory period V

21, Decision. The Commission will require that stalions
provide access to federal candidates for purposes of “ar-
ranging and providing programming” the weekend before
an election if 1they have so sccommodared any commer-
cial advertiser during the previous year. Regardless of how
a sanon Ieeats s "mosc-faversd advertiser”™ if W has
provided weekend access for any commercial adverliser
during the year preceding the slection, then it is “reason-
ablt” For federal cendidates ta pxpect similar trealme M

1. EQUAL OFFORTUNITIES

24 Section 315(a) of the Communicalions Al provides
that if & broadcast sidfion permis any legatly qualified
candidale (federal, state or local) 0 "use™ s stalion. the
licensee i5 required (0 provide sgual apportunitics 1o all
olher candidates for the same office 1o "use™ the slauon
The Commission has held dbat the candidawe "use™ tha
[riggers syual opportartits i§ an appearance by the can-
didaie by woice or picwure in which rhe candidate is
wlentifable to the audience.™ Section 315(a} further stipu-
latas thar the licenses shall have no power of censgrship
over malerial brogdcasd pursuant to these requirements,

23, In 1959, Congress, an an 2for! 1o encourage in-
creased news coavergge of poliicgt campaign  activity.
ameandead Seciion 315 1o exempt fram [he equal opporciu-
nily requirements sppearances by legally qualifed can-
didates 10 the lollowing news programs:

(1) bong fide newscast,
(3 boaa fide Agws infervigw,

(31 bona hde news documemary (iF the gppearance
of the candidare is incidental 1o the presentadion uof
the subject or subjecis covered by the news docu-
mengey), or

(41 oo-the-=spoil coverage of 4 bona fide news svent
tincluding but net limmed 1o polnical conventions
and activilies incidemal 1thergod

4T USC. Sacnon JL5an

¥opd,

11 See. g, 1he comments of CBS 31 13-25. Cox a1 11-12: MAHR
ar 1K-

Ja g

¥ The commems of £B5 ar 23-25: Oow Lohnes and Alberison
ab 15 SWBEC an 1214,

I Wiwn a1 A

7 Diyw. Lohnes and Alberesan an |5,

¥ Furthermare. 2 licefisee 1hal affards weekend Jccess 0 e
aced leeal camdiclaiss st do o of & non-dis reminaory basis,
A 1082 Polincal Primer, 10 FCC 2d ar 1409,
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A. Bona Fide Newseast Exemplion.

. fatue and Comments. The SPRM asked for comment
ot the extent o which a Lcensee nust have control ower
the production of a bana Bde newscast in order for o
be exemp! from equal opportunities uader Seclion 3153,
and the criteria for establishing such control. The major-
ity of commenters support the Commission’s decision in
(Hiver Produchioms, fac, 4 FCL Rod 5953 {1969), oppral
digmizsed sub rtom., TRAC v FOC, 917 F.2d 585 (D.C
Cir. L9900, in which (ke Commussion concluded that the
absence of complete licensee contrad over & newscast’s
production does nat exclude application of the sialwiory
gxemption from equal opportunities. * These cormenters
sate Lthat the pnews exemptions depend on 1he nature of
the programmemg. a0l (he source of production. Te quali-
B &5 3 bona fide newsexempl program, they srguse, the
wélection of malerial should he besed on legitimate rews
judgments end not be designed to advance any perticulgr
candidacy. They also point ouwt thar |wensess exercise
reasndhle news pudgments an acquinimg ard airing the
malerial, and are ullimaely responstble for ail their pro-
;r.amming. Further, they argue thal @ narrow innerpreta-
tion wiuld inhibil 1he free fow of informalion and
curtail diversity.'

27, [n opposition, TRAC argues chat Ofiver Produciions
should ke expressty overruled. TRALD comends that o
yudlify for 8 news exemplion. programming must e sub-
jest 1o Full licensee edivorial contrel ™ According (o
TRAC. full editorial licensee control means that a licensee
should supervise priwduction ar tetain the righe o rehise
1 air programmung if i owo degides, withow contraciual
limitastons  Such control s necessary, TRAT argues. to
provect the glectoral process from abuss, because while
licensees must answer (0 the FOC. independant producers
ere nul accauntehle o aoyone. Additionally. TRAC de-
fine~ & newscast ss 3 multi-faceted news program with
mely segments. ™ TRAC argues thai inclusion of a news-
LA SEEONCHY iN A POM-EXEmL progracm Jdoss nol werrant
exemption ™M

8 INTY, PBS and RTNDA ohject io TRAC s standang
af unhindered Licenwee edirorial conlral. They state thai
such & requirement would widermine the purpose of the
nes- EXemptiens hy discouraging. cather than facilmating.
elechion cnvtr.ag:.‘ Morgover, PBS and BTNDA regared
TRAC S analywis as unrealistic, paricularly with respect (o
lare-meaking and “Live™ news coverage of interviaws,

29 Decisien. We confinug 1o believe that a deermina-
tiin ul whether a program qualifies as a bosd fide ngwn-
ca+ showld be Judged solely on the basis of whether the
program egpors news of some area of curcent evenis in &

M %ee generally, LAe omments of CBS an 29-37. Dow. Lohnes
and Alberison an 38 Koseen and Mafialos a0 8.4,

Y Koteen and Mafalin, PES, and RTNDA argus 1hat this
ratipnale should ke exiended 10 news intervies programming.
hureen and Maftalin a ML PES 41 ¥ reply commeness of
HT™%MA g0 2-5 We believe zhar 1he argumenis rarved in chgw
cormmgnts may warran! further consideration. We specifizally
staed in che APRMW, howewver, 1Ral sueh emgitees were beyond
he scope of the proceeding YPRM ar 1o, MW Thys, we mmvite
mesesiled partiés to file 3 perition for declarawocy ruling on chis
wsue. which will gove the public adequate opportunity 1o com-
mer1 31 that = can evaluare chis issue based wpoo 3 complere
TEcnrd.

I TRAD S commetus an 39 TRAD s Teply comments an 4-T,

¥ Commens of TRAC ar Li-13,

ranner similar o more tradinional newscasts.*” Bemarding
TRACs concern that thus view will lead 0 abuse hecayse
we have no jurisdiction over third parties who may have
produced the news sepmenis, we of course nole that we
heve jurisdiciion over the licenses iself. 1he party uli-
mately responsible for exercizing editoridl contral in de-
termining whether or not to air (the program Thus, we
believe thal, for purposts of ithe newscasi exemplion, the
exercise of such control will alleviawe this concern. Third-
party  produced newscasts [Eaturing candidates nol or
their Aewsworthiagss, hul (0 promote & parficular can-
didacy . will not be viewed as qualifving for the sxemplion
Congress set forth for a fone fide newscast. Regandless of
any ceniractual obligations the siduon may have o the
thurd pariy, if a siation chooses or air such programming
for the purpase of promoring @ paricular camdidacy. i
mus compily with the equal oppartunity requirements of
our rules and the Act.

B. "Usks™ under Section 315{a}.

30, Irsue and Commens. As noted ahove, the Comenas-
sion curreally dJdefnes a "use™ by A “legally qualified
candidare” umyer Section 315(e) as any "posilive” appear-
ance of a candidate by vouce or picture. The Comrmussion
sigff has advised licensees that. in the evenl & candidae’s
name Or pigture is used by apponents in an adveriisement
in a disparaging manner, such appearange of he can-
didate is nol 8 "use™ arul dees not therefare trigger (he
equal eppartuniues  clawse.” 1o coneras, if any
uriauthorieed third-party advertiser or programmer uwses a
picture or other depiction of a candidate o frdurte thal
candidare, even if the candidae conselers such an &n-
dorsemend (o be harmful because of the wlentity of 1he
adveriiser, such appearance is 5l considered a8 "use™ thar
worltld wrigger the equsl opporiunity provision, Current
policy permils Lcensees wr adopl 3 policy of selling time
anly o awthorizad spokespartias for any candidare. How-
CY¥Er, OTICE & SIalion permits a "uwse™ by an wnauthorized
third party, the equal opporiunities clause is riggered. We
sought comrnent an these policies in the YPRM,

31, Spurred hy the rash of recem neparive campaign
athvertisements, severpl commaniers cequest 1hat 1the Com-
mission clarify or modify The definition of "use ™ Many
suggest that “uses” be testricted G0 programs oand an-
noUnCaments thar are edher paid for or authorized by (he
candidate {or his campaign committeer.™ Such a simpli-
ficdd delinition, they argue. will eme Section 315 admine
isiration, preserve candidales’ campaign stratégies. and
avoid statians’ subjecrive assessment Of JaM0wnes e ms”

44 TRAC aryues 1hat this facwor distinguishes the program in
Oiever Prodiciions from orher programs such as “Mightling.” In
“Hightline " 1he newscasr segment is nol & bBaos fde rewisast;
tarthes, ity #meTnpt S1A1us s due Lo its indegration =ith an exempr
Niews intervigw progeam. Commen s of TRAC a1 19-32

5 The reply commens of INTY a1 5; PAS a1 4; RTRDA a1 5.
M Miver Productions, Inc. d FCC Rod 5953, 5654 1 [0},

T The FCC il has advised Deenwies ccordingly, relying
WpCD 3 TEPONL 11 gave o Congress on (981 Ser Raporr of the Sl
of the Federal Comeunications Commitsion on the Operaiion
and Applicanion of the Poliical Broadcasiing Lawr During e
MEY Polinoa! Campaign, subminted 1w Senaor Borey Qinldwaler
in (981,

" Ler £y, the comments of Com at M [ow, Lohnes &
Albertson at T feply comments of MOAB o 23-24.
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content and impact®® In this connection, Group W and
NCAR request tha the Commission renerae thar licens
ces oare ool obligated to sell aicLime 10 EnIlieE not ao-
thorized by, or relaced o, candidaces.

31 In contrasl, anly one commenter argues thal any
Bppearance by a candidae should constirure & uss, piven
the potential lor candidewe abuse. INTY conrends thae if
the Commission restticts "uses™ only [0 ApPEArANCES au-
thorized by candidates, candidmies could collude with. and
channel money to, independent enfilies whose uses would
afi ) Ir:ig,g:r the cqual opportunities requirement, thereby
denying the candidate’s oppoaenis’ requesis for 1ime.

30 Deciseon. We have decidad 0 nacrow our intérpreea-
tion of "use® urnder Section 315a) w include only non-
sxempt candidate appeacances (hat  are  controlled,
gpproved, or sponsgred by Lhe candidate {or the can-
didate’s suthorized committee) after the candidate be-
comes legally qualiﬁﬂd.!" In duing so. we note that Section
ILT is limmed specifically o “wses" by & "legally quaiifed
cangdidate,” Al the wvery least, them, the plain language of
the starwie suggests (he candidaces™ facit approved partici-
pation in the brosdesst. Morsover. the legislative history
af Secrion §8 of the Radio Act, which preceded Section
315, indicaves Lhag Congeess prumarily was addressing can-
didate<iniated appearances and specches when enacting
the eyual opperiunities requirement. ™ Simitarly, in con-
sidering the 1959 news éxemptions amendment, ¥arius
legislatonrs also expressed ‘he view |hat "use™ was directed
onaly o candidare-initiated appearances® Thus. the rel
evam legisiative Ristory of Secnoa 318a) supports a nar-
rawer interpreiaiion of the term "use™ as well

34 Under gur narrower i(nterpretation. of a fegally
qualified candidate voluntarily appears as a performer,
celebrity, or stalion cmployes in § non-exempt program.
fis opponents will continue o be eatitled to 2gual op-
porianmigs. In these circumstances. the candidate conlrols

L

The comments of Group W ool B the reply comements of
HLAH a1 23

W mmenty of INTY at L]

o Owr ruling herein does nor in oany  widy alfegl  oews
propramming 1hat is stanucorily cxemp pursuany 1 1he provi-
sion s of subsemiions 32K 10(3). Congress hus direc)ly addressed
the circumstances in which such news progeaciming Rl oul-
side the equal opportunitics requirement. As 1o these programs,
we shall continue 10 be guided by the explicic standards ss ol
in the s1avuLe, che legislanve his1ory, and ¢ourt and Commission
precedenis. For example, to qualify for 1he sxempivon, 1he oews
programming & issue musi $1ill be "bona fide™ {fe. must be of
],'E‘r'lu.i.:llE néws walue ard Aol d.:giintﬂ |:|_1_,l ihe brogdcascer o
advapce any parlicular tandidase). Ser. Conference Hep. Mo
Ny, Mpbh Cong.. st 5ews 4 {1959}, WS Cong Rec. VHA42
{Paswere). Jod. ar 1624 (Brownl; td. m LVS2R (Paviare); wf. ab
17777 ¢Scone). Addivienally, news inerview programs mas sull
e Teyularly sheduled anpd licensee-consmolled. and news
dacurmentaraes mos sl feus o maiters oiher than 1he can-
didace.

1> See 67 Cong Rec. 12502- 12504

T See & Rep. Noo 562, #80h Cong., 191 %o, & { 1959 remarks of
former Senmwor NIl who sponsored she orgginal legslaion in
the 1927 Hadiv Actk Ser oiso Cong. Rec. 1624 (Brown) and
4442 ¢ Pasicre].

Independent entities thm oppese or suppory candidaces do
mH hive any access Tights: only federal candidates are accorded
access righes. Thus, licensess are nov required W0 acoept any
polisical maiwerial chan is not aunhorized by candidaes. lo chas
connection, we nple 1ha sveral commeniers expressed the ba-
liel 1han che lowest unit chargs provisios gurcently applics 10

his appeatance on 1the air and thersfore 15 properly
viewed a5 having "used” the staripn’s facilities, By con-
trast, if a legally qualifed cendidate does not voluniarily
appear in 3 non-exampl broadcasl, such a8 in
unauthorized, indepeadenily sponsored advertisements or
rebroadcasis of appearances that were made prior 1o his
atining the satus of a legally qualiied candidate. his
appearance would nol consfilute 8 Wwe,

35, As & practical consequence. this interpretation will
have the efect of overtuling decisions such 8 Adrign
Weis, 383 FOC 2d 3437, review gdenied, 58 FCO 2d 138%
(1976). where the Commistion upheld a8 Bureau deer-
manation that the broadesst of Ronakd Reagan mouon
piclures during Applicable campaign periods would con-
slilutea & "use™ [or purpasas of Section 315, While Presi-
denl Reagan voluntarily appeared in the Bims srhen rhey
were made, gny contral aver when or whether ihe films
wets brosdeast ended prior w his becoming a legalky
gualifed candidaie. Thus, under our few IMErpreELUON,
such brosdcasts would oot be Section 315 "uses”™ by &
"legally qualified candidage. ™!

35, However, if 2 legally qualified candidate voluniarily
APPCRETs @f Qtherwise consents (o an appedrance during
the applicable campaign perigds, such appearances would
constitute & Section 3135 "use™ Thus, for example, a
vOlumary Appearance on a [Ive eneEriainment program
during & campaign pericd would constilule 3 "use 7%
Likewise, 1he wyoluntary appearance of  anngunoers.
newscaslers, inlervigwers, commeniatars and oiher falend
wauld be deemed 8 Section 315 "use™" In each cese,
howewver, whether a “uwse™ has occurred depends upon
wherthet the appearance is voluntary (#, under the can-
didae’s coairod} aler he or she has become & legally
gualified candidate

"uses” sponsared by independent emtities. Even under our prior
breacer inerpreryiion uf “wse.” however. we have never held
thn iodependent eoiiled were entitlsd W o the lowsst gnil
charge, The legislative hisvory of Section 315%b} clearly dem-
nodtries Congressional effor 10 reduce condfdales’ escalating
carmpaign costs. See 5. Rep. Moo Q2-9%, 92d Cong., 1it Sen. M)
{197]1). Therefore, we reierae 1ther the lowes) unin chargs in-
pret 1o the benefit of candidates only.

M The Commassion. of course, retains 1he discretion 1o revisii
ihese Tules iF abuses besome appareol. As stated, we belicve the
approach cuillined above more closely comporis with both the
plain fanguage and intent of the 4cr, If, howevwer, the accom-
Plishmene of Coogress’ objeciives under 1he polioeal brosdcan-
g provisions 1= nol enhanced under this approach, we will
respand poeordingly.

I Sre Faudren, 33 FCC 2d 8235 (1972) affd sub nomt. Paulcen v
FOT, 491 F.2d BBT (Mh Cir. 1974).

¥ For examples of candidare appearances 1hat will convinue to
br considered o, see RECY Ceserad, e, M FCC X LLY (19T
tdaily imterview hosi), Sarron WEAX, L7 FCC 2d 116 (19s0)
fatdtion announcerf. KUON 40 FCC 293 (1958} (brosdcaster’s
DoCcasional AppEArAnCEs).

3 Public Brosdcasy Licensees alwo argue chan the Commassion
should clarify that where candidate & appears by invitation in
anocither candidae's program of aweroserent, candidaie A'4
dppearaneé is not @ use and does ot creets cquak opporunines
Bor hay oppanenty, finge candidate & did not “conirol™ the wse.
Joint Comments of Fublic Broadess: Liceassss ar L1-12. We
beligve, however, 1hat if 2 candidete chooses wo appear on an-
orher candidate’s advermsement, the appearance i3 volumiary
and thus consiicuies 3 "use” under Section M a)

L
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17, We believe that defining “uwse™ in terms of an
appcarance thal is cantrodled, sponsored. or approved by a
candidete shauld simplify admiistration of Saction 315
In determining ihe applicability of Seciion 315°s no cen-
sarship provisions, for example, the candidale, s control,
approval, or sponsorship. or lack thereof, would be
dispositive.  Such & gdelermination may reedily be
ascaciained and does nof necessitate any réview of 1he
broadcast material. Additionaity, 8 aatrower definition of
us¢ ensures candidates grester control of Ltheir campaigns
by attribuung ta them oanly (hoss messages or RS5OCIALIONS
they authorize or approve,

3% Finally, we are nor persuadéd by (he argumem chac
a narcower definitipn of uwse will result in "coliusion”™
berween candidares and independent groups. This concern
is purely speculative. Morecover, FECA expressly requires
that poditical advertising clearly state who pays for a po-
ltical adveriisement and whether or oot it was authorized
hy a candidate. X T75.C, Section 441(d). Thus. federal
candadares or committees (har ansmpied ta collude by
channreling money 0 independent groups withoul an ap-
propriate announcement wauld viplate federal law. ™ Fur-
ther, given 1he facr thed only candidates are eéntitled 1o
lowesl unil charge benefits, ser n. 55, supra, we think i is
highly wnlikely 1hal candidates will b motivated to chan-
nel scarce resources 1o independent groups.

€. Spansorship [ Guidellnes.

59 Section T provides generally that the idencity of
the pary providing vonsideraeinn [, paying) for broad-
csl marerial must be disclosed ono the ir a1 the time of
broadcast. The Commission has determined previously
that it s not praciical @ adopt quaniifiahle siandards o
gavern Lhe sponsorship identifcation réquirements oon-
raimed in this provision sod codified in S&cmon T3 (212 of
our  rules. Spomsonship  fdeanficaiion  Reguiremeans, 41
ERZ2d &l Téd (1967, Rather. we have gencrally advised
1han the spensorship announcerment must be displayed in
lerevs of sufficient size 4p be legible 10 the aversge viewsr:
St agdinsl a background chal dogs nol reduce e ga-
mouncemend’s legibality: and exhibived on the swreen for g
safficient amount of lime to ie read in full by the average
viewer ™ The Commission ha. applisd thess cruerm to
spensarship wlendifications involving both palitical brosd-
€@l @and commercial malter *

" Indeed. in order 1w gualify 3% an “independent eapeodiurg”

thil suppirts or oppeses 3 candidse poder FECA, 1he sapen-
driure cannot be made i “cooperation or comsulaiion™ with
any candidate, any awhorized ¢omminer, or sgent of such
cindidale. 2 L.5.0 Section 431 (17

* Id ar Tol. Wilh redpect 10 relevision, the Cormmission staced
thae arcwupcements could e aueal or visual. .

"l See Lowus Brogdeasing Co. ) RR 3d 9IL, 023 [loeT7)
Amendnteni of Spomiostup Idenaficanon Rules, 3 FOU B
BAdd-db (1963]. Sre elre, Sanoagl Brogdoesing Co., X RRM W01
W13 197U, in which the Commission applied the same size and
length criteria for poditcal sponsorship announce menis to spon-
sors of cash and prizes awarded on game and audicnoe participy
DR shows.

" Nee foimd Agoncy Guidelines for Broadeas Licensass, & FCC
Jd 1124, a0 2 NTA

*Td. See afso, RAHM-TVY 26 FOC 2d 42 {1951} (™A Lot of
People Whe Would Like To S¢¢ Sam Grosaman Elscied To The

Federal Communications Commission Record

40, There are. howsver, additieng) requirdments For
political anpouncemenis than are designed to make in-
Farmalion about 1heir sponsors more available 1o rhe pub-
lic. Secrions T3 1213(d) and [e) of the Tulasg require tha:
I} hicensees retain Jists of information regarding 1he paliti-
cai sponsors’ identily for public inspeciion; and ) gg-
Rouncements b made both at the beginning and he eng
of political material five minues or more in length, See
Amendment of Sponcorship [dennificarion Requiremens, 53
FCC 2d TOI (1975).

41. The Commission has also made clear thar *liahility
for incorrect sponsorship identification rests wirh licens-
ees Y Ac g constquence, licensess may “require thal
praposed [pelitical| broadcasts™ contain appropriale E{Win-
sarship announcements. The Commission has character-
ized 1has &% an cxceplion 1o \he oo censorship provisian
sel forth in Section 313(z). which owherwise preciudes
statigns from influencing the content of political bros-
casts. *' In identifying the apprapriate sponsor of the
political malerial, however. licensees are only cequired 1o
exercize reasonable diligence, ™

41 luwe and Comments. The XPRM proposed adopiion
of abjective gueidelings thal could be used by swations to
asstss whether a paid podingal broadeast complies with the
sponsarship identificeiion requirement. In parucular. ir
proposed that letters equal 10 or greater than 4% of
picture height, to air fur not less than six seconds, should
be required for video identification. It Further proposed
that & clearly audible staement a1 the beginning and &nd
af the message, sening forth the name of the sponsor,
should be required for audio identificanion.

41, The majority of commentérs suppoen, or do Ao
oppose. " adaption of chiecrive sponsrship identification
standards.™ According to Koteen and Maftalin, objective
standards will tetrer inform the puhblic of the sponsor of
political hroadcasts -- a public interesl benefit that is made
all the mare necessary. they claim, given the negarive
campaign climate. * In contrast, CBS. Group W, NAB
and NCAB oppose the adaoption of guantilative criteria.
MNAB comends that such standards will require licensces
2 rmake precise measurémenti:. which are difficult o
calcitlate. ¥ CBS agress with NAB. and Further siates chat
the proposed criteria would Be unoccessarily resirictive
and may substanlislly curtgil candidaies’ political pre-
sercgtions. | Moreover. several commenters argur that the

U Senate™ Roled to represent 1hat s was 3 commatoee. and
Thus lacked 1he speeificily necessary o comply with Secrion
T

B Ser Vruer, 36 RR 2 350, 352 {197,

*1 Ser cp. the comments Busse @1 4. FEC an 3-5; Geoup W at
Q- 1y PaWw AP a1 2)-24.

°F MPCosvates that sponsorship ideanfcanons should appear
boh an 1the Beginming and end of radic asdouncements. MPC
Comanen ts ag 4.

" Hoteen gnd MNoftalin's commenis a1 41-d32

" Growp W's commants a1 Y- 1,

"™ NAB's commenrs a1 20-22 NCAH also states tha the new
sandards will be difficult for Ticenseas o implement and en-
force. :

T CBS coamments ;1 39-30.
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hurden of compliance should be impoted on the can-
didates snd enforced by the Federal Election Commission
{*FEC*) = not licensees or the Commission. ™

44, Decivion. After carsfuily reviewing the record, we
are nol persuaded that we should adopr specific, abjactive
crieria lor meeting sponsotship identification phligstions.
We are concerned that specific réquiremenis, such as
thaose proposed in the NPRM, would place undue burdens
upon licensees and would interfere with candidmes' »d
design and preparetion. Thus, we favor mainiaining flexi-
bilny for bouh broadcasters and candidates, and will con-
finue to rely upon the Licensess’ réasonable, pood-faith
judgment 2s o whether a particular spoasorship iden-
tification megis the staluory requirements.

43, We aote, however, that Broadeasitrs must e mind-
ful wf the importance of assuring thal the sudiznce iz able
to discern the sponsor of 8 paid politicel broadeast. Thus,
while ne specific, quantifisble standards will be esab-
lished., we will continue W0 regquire Lthel the sponsorship
identificanion for relevision must be sufficiendy larpe, and
af sufficient lengrh on radio and elevision. w allow mem-
bers of the audience to reasonably comprehend the den-
my of the sponser. Moreover, slthough we decline 1o
mahe them mandatory. we believe that the specific te-
quirements outlined in the NFRM jand described above
in paragraph 40) would be sulficiem 1w satisfy the stalo-
Incy mandale.

D. Audio and Visual Identification.

A4 fsrue and Compmenrs. The NFRM also sought com-
mend an its proposal oo require both audio and wisual
identificarion  for  television  advertiserments.  Severad
commenters  addressing  this  isswe  supporied  this
propocal. © NADR, on the other hand, described the visual
and aural regquirement as overceaching, pamcularly given
the non-emergency nature of polincal messages.

47 fwcision. The Commission wilt adapt the proposed
policy of requiring both audiv and visual identification
for politica! advertisements carrigd by tetevision staions.
We behieve thal this reguirement will bener inform Lhose
persens suffering from aural or viswal impaironents. In
addmion. the requirement will gonvey 1he sponser™s iden-
1y 1 viewars [isening. bul nol actually watching 8 pro-
gram, of those receéivimg programming from the class of
radivs whar has been specifically designed 10 receive the
audin portion of welevision programs.

E. Pre-Airing Submisshons,

4k, frsiee and Coamméris. Curremt Commission policy
thngs Aol Aegldrd Candidates o submit their palitical broad-
casty by srations before awring w that the stalign ¢an
deiermine whether the broadcast comphits with the spon-
srshup 1D rules. Mosy commeniers argue that, il we were
to adopt objective sponsership dentification suandards,

Ser, g the commens of CB% 21 204y [ow Lohnes and
rulberison a1 33 NAB a In-21.
See, g, comemenin ol FEC 21 42 Gillets a1 B0
See aisa. WOABR Repiy x 2%
o ARCs commenas at 3-8,
¥ Pubbie Brosdeast Licensers also stace thar candidares showld
be required 1o furnish in sdvanges writen sripts for "live"
;nnuunc:mrnu. (o cnable Boensees o etsure complidnce. I8 o
“ Jainc Comments of Pubdie Sroadean Licensces at .

“1
=l

those siandards must be coupled with @ right by the
stalien o preview candidare mawerial to grsure compli-
ance. ABC explaims that fairness and effective enforce-
thenl recessitate such preview righis, particularly since
the proposed standards require screen size and rime dura-
tign  cakulations. ™ In  this connection,  several
tommentars specify tme pericds i which licensees
thould be permitted 10 require candidates 10 furnish ma-
1erial in advance of the schedubed aitime. ™ Additionally,
Fublic Broadcast Licensess state that licensees should be
able 1o refuse marerial that does nol conform to the
sponsprship identificaion standards. ™

49, Decision. In view of our decizsion not to regquire
sponsorship idemtification announcements o mett specific
regulatory criteria, we do nou believe it is necessary to
adopl & policy which requires pra-giring submissions.
Such a policy would be difficult to implemeni end could
resull in Improper slalion involvement in [he liming ang
coolend of polincal brosdcasts. We will, hosever, con-
linue (o enforce our current policy, which permits broad-
casitrs to ask for pre-piring submissions o determine
compliance wilth techmical standards, including compis-
ance with sponsorship ID requirements. IF a candidme
nonecthebess refuses oo allow a broadcesier (o pre-screen an
A, the licensee should presume that it muost provide ifs
oW sp-uns::rrshu:l- idennfication or risk violaiing the At
and owur rules.’ We emphasize. however. that, consistent
with 1ht Commission's (raditkonal approach, we are ool
réquiring licensees 1o provide additional lLime. free of
charge. to add the required sponsorship 1D, Raher, 1he
hroadcaster may choose whalever means are appropriate
10 ensure sponsorship 10 compliance.

I¥V. LOWWEST UNIT CHARGE

50. Section 315{b} of the Communicalions Acl directs
broadcast suations and cable relevision systems o charpge
palitical candidates the "lowest unit charge of the surion®
for 1he wame ¢lass and amount of (kme for the same
period, during the 45 Jdays preceding 2 primary or runoff
election and the 60 days preceding 8 genergl or specigl
ciection. Congress added Section 315(b] in 1972 as part of
a plan "o give candidates for public office greater acoess
Ly Lthe media and... 1o halt the spiraling cest of cempaign-
ing for public affice” ™ By adopling the lowes unat
charge requirement. Cangress infendsd to place candi-
dates on a par with 2 hroadcast sienons mose-favored
adverriser.

A, Dbligation to Make Rates Available.

5L, frsue and Commenis. Broadeasters currently have a
duty. wricker Saction 7319400}, to make all discount raves
and privilege:s offered 1o commercinl gdvertisars gvailable
to candidates. As we stated in the Notice, we belicove that

We noie 1hat the NAB form comrao for polinical adve rtiving
specilies that brosdeasiem are authorized o include appropriace
!..E-nnmn-hi.p iD.
= 5 Rep. No. 96, 92d Cong., Isi Seas. (1971), reprinted in [W72
L5 Cong 7 Ad. Newd 'Y [T
" Id mt L7BO.

687
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(his duty contains two oblijgons: an afirmative duty to
disclose 1o candidmes information sbouwl rTates, make
guods, and discount privileges offered commercial
advertisers; and an obligation (o sell to candidates all types
of discount privileges made available w commercial
adveriisers.

52 In the NPRM we soughi comment upon the scope
of the affirmative disclosure obligation, Almoste  all
comemetiers agree that some form of mandalery discle-
sure requirement is ceasonable, and mos request specific
guidance on whal must be done o satisfy such an oblign-
tien. Pulitter argues that the Comrmisslon should leawe
the method of disclasure g the discrétion of the licenses
o assure maximum flexibility and that 1he FOC should
adopt a policy of relving generally on the reasonable good
faith judgment of licensees™ Numerpus commenters re-
guest that the Commigsion adopt & stanydard disclosure
report form of specify exatily what information must be
conveyed 10 meet the obligacion

53. Many commenters suggest thar the amaunt of dis-
closure required should be tiloved o the needs of the
buyer. They maintain than more sophisticated buyers -
who would ofen include polinical time buyers — would
not need as much repetinious disclosure. ™ MPC disagrees,
andl states young and inexpericnced. B INTY suggests that
disclosure stalements should nol be required 1o include
every conceiveble package or opiion, but that the Com-
mission could adopt a generzl rule thal prohibils stations'
wse of selling techniques thal obscure the availabiliy of
Icss expensive types of spots for candidaes, ™

4. Numerous commenbers emphasize that there wis no
disclosure obligaton prior to the 990 Audis Report. They
conmend that the only cequirernent Timplici™ in the LUC
ohligation was {hm broadcasters act in good faith. * Thus,
many commenters request that the Commission make an
explicit Anding that, prior to 1950, there was no required
affirmative course of conduct with respect to disclosure. *
Conversely, Kahn and Jablonskl argue thar ever singe
Congrass snacted the lowest unit charge provision, broad-
casters have had ao affirmaiive oblipuon to disclose 1o
candidates all discounis and options given to the most-
favored commercial advertiser. They coniend thal the fac
thal the indusiry ha developed an official position now
demanstrates 1hay broadcasters as g group have heen col-

———

W Pulitzer commenty a1 15 Kahn and Jablonski respond that
"there v nothing in the hisiory of political broadcasiing Lo
suggest that there is any intention |an the pan of broadcasten|
10 001 in good faith.”™ Kabe and Jablonski Repky a0 10,

Wl see og. comments of AFB an 42 Covingwnn and Bucling
2V, Shamyock m 9.

A2 Comments of Fos 31 4-5; Con 31 1 Covington and Burling
ar ¥ Diow Lohoes and Alberson av 150 NBC at 41, AFB con-
tends than she Tact thal fised or non-preempuible dime 35 pur-
chassd chrough she ust of sphiaticated adwerising apencics
“renfirmy that eandidaes are nocs teered” w0 fxed ime, b
purchase such 1ime 85 a matier of their awn informed choice.™
AFB Beply a1 7,

*oMPC comements 2t 2.

H OINTV comments at Ed-15

M Sre, £ g ABC comments au 9. ABC acknowledges. howewer,
that A fac1 paveern demonsirating 4 partere of deliberave conceal-

lebaratiog 1o avoid the spieil and inlent of the law. ©
They emphasize 1hat without disclosure. "the statule &
meaningless.”

55 Decision. The Commission believes thar broadcasiers
musl disclose and make availakle w0 candidues all dis-
count privileges available to commercial advertisers, o
cluding the lowest unit charges for the different classes of
lime sold by the station. This requirement serves o en-
sure that candidates are able 1o avail Lthémselves of their
statutary vights and are not sieered Mo purchase more
expendive carepories of time. Candidates mues have full
infermation abowl the discound privilepes made available
with varigus cissses of lime in order 1o ensure parity of
ireatment wilh commercial sdvertisers, '

56. Political brogdeasting ahligauons are imposed upon
stplion licensees, pot on candidates and their represenia-
tives. The represematives’ or candidates’ knowledge. or
lack thereof, does not veplace the broadeasier's obligation
to offer candidates the benefits of the lowest rales and any
associated discouni privileges far the various clazses and
ketpihs of time and time periods. [0 is (hus incumbent
upen the brosdcaster 1o disclose o candidates all mforma-
tion concerning the lowesl wnil charges made avalable w0
commercial asdvertisers. wogeiher wilh the discoutl privi-
leges aszocianed by the hroadeastér with those rates. The
abstnee of such full disclosure hampers candidales’ abilicy
to eveluate what is being made avatlable 1o them and is
inconsisent wilth Congeess' intenl o place candidates on
par with Rvored commercial advertisers. Indeed. 1he
berehts of disclosure not only were underscored in 1he
commenis bul were also made clear 1o 1he Commission’s
1990 palilical audit. 1n a number of instances. the Com-
mission noted that lowes unil charge ssues arising from
ihe audit stermmed in large measure from incomplele
disclosure to candidales of mdividual Aations” commercial
sales praciices. ™

57, As noted infra, discount privileges afforded favored
commercial advertisers include all sales practices which
affect  eares' These  include priorites  against
preempricn,” timesensilive make goods. “and any other
privilege which essendially sdds walug 1o the spal pure
chased, Thug, in addition 1 disclasing o0 candidaies the
tates offered commercial sdveriisars for the varipus classes
of time, broadeasters mus alko disclose all perinent in-
formation about 1he peivileges gsseciated by the broad-
casler with the rapes.

ment of rate opliony o7 sbeering would nm be consivient with
" Rith.™ 1d.

"o

"' Kahn and Jablonski comments ar -6,

B pabn 3od Fablanski Raply an 6. See olse Pulilzer comments
at 13 {agresing with Commission™s position that disclesure is
inherent in 1he LAMD obligatiom ).

8 However, we recogrize that neither the Commisign nor 1he
Maw Media Huresu had ardculated the disclosure reguiremeni
berfre Saprember [9EH]

* er, o Leoers of December 120 1991 to KGO Television.
Ing.. KDPFW-TV, Inc., TVX Broageam Geoup, [oc; and
Chreonicle Publishing Company, all of which were adopied pon-
tem poraneousty with 1his Reporr and Order.

N Lap discussion para. 01, infra,

"2 Presmpuion priovities. ane any hedges againsi the [ikelihond
of preemiplian,

U Make goods are the spor announcéments rescheduled as 3
resuly af techoical difficulty or presmpuion.
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58 We understand thai implemendation of  Lhe &0. Finally, we¢ underssnd that candidales or therr re-

disclosure requirement is complicated by the divergeni
cales practices in the indusiry. the rapid changes in such
practices, and the prolileration af individually nepotiared
packages and rmes, We believe thai, in light of the vas
srray of approaches to the sale of 1ime. 8 Commission-
sanctioned "disclosure form® would be impractical. The
more regsoned approach would be to sfford cach "broad-
casiet the repsonable discrerion to decide how best o
disclose s particular pracrices, However, we believe that,
al 3 musnimuwr, Uhis disclosure should include;

{a) a description and definition of each ciass avail-
ahle tn commercial sdvertisers which 13 compleie
enough 1o allow candidares (o identify and under-
sand whal specific attributes differentiale each class;

1) a complete description of the lowest unit charge
and related privileges (such g5 priorilies AgAinst pre-
emption and make goods priar to specific deadlines)
for each class of (ime offered o CoOmmergial
ETHL T L

{cr & descripion of the salion’s method of selling
preemptible tim¢ hased wvpon adveruser demand,
commondy known as the "current selling level
with the stipulation that candidaes will be able to
purchase al these demand-generated Tates in the
same manner ab cormmercial gdverlisers,

tdy an approximation of the likelihood of preempe
tion for each kind of preemplinle rime, and

teh an explanalion of the station's salés practices. if
any, that are based on audience delivery.

Finally. ance disclosure is made, stations mudl Regoliate
i good faith to acioalky s&ll trme 0 candidales in accor-
dance with this disclosars.

£9. While the method of disclosere s lefl o the discre:
uon of individual stetons. we believe that broadcasiers
can meed ihe dizclosure obligation by reducing their sales
practices, as notdd above. [0 some kind of outhime formar
that hricfly describes the vatious rates and discount privi-
beges available at the stabon. For svample, a siation need
nol list every remption afferedd by the siation, but moust
make clear thal miher rowtions are available upon request
if ihal @5 the case. ™ lo addition. since our policies now
require siations 10 include all negoriated peckage rates in
thair lowest unit charge calculations, see para. 53, mfn,
cvery individually negotiated deal does nol need 1w be
disclosed. We also undersiand than time s of the essence
in the contexs of an election campaign. Accordingly. after
4 licans=e has once mede full disclosure (0 & particular
candidate or the candidae’s represanialive during 8 grven
campaign, full disclosure need non oocur sach time 8 Buy
is made, although any changes in rales or olber 1aforma-
tinn that may arise subsequent fo the initial disciosure (o
subsequent candidale transaciions) must be disclosed dur-
ing ¢ach succeeding negatiation.

“ By the same 1ohen. sunions aced nol discivse which com-
marcial advertisers are gelting whigh rates: raher, it is suffi-
ciaml merely 1o disciose the rames 1hemsslves,

*1 KB comments 51 25,

presenlatives may Wwish o pursae specilic  purchase
objectives with regard (0 a station and may not wish an
oral or writien catalogue of available rates. Clearly, a
gration cannoct comnpel candidares or their represenialives
w resd or listen 10 a presemiation of rate packages. Rath-
er. it is sufficient that the sation attempt to aform can-
didates of s sales praglices in Accordance with the
requirgments sel forch above.

. Mosi-favored advertiser.

6l. luwe and Commenrs, In responss 10 our NPRM,
several commenters argue thal the mos-favared adverliser
standard applies only to rates aod thal Commission poli-
cies should nal force stelions 0 Apply \he Concepl 10
other siation sales practices, such as make goods and
preemption priorities. NBC and Cox state 1hat the pur-
pose of 1he 1972 amendments enaciing the LUC provision
was 1¢ place the candidaie on par with a brosdcasl sia-
ton's *mosifavored commercial advertiser™ with réspec
to adveriising rotes. % CHS argues thal the notion of 2
most-favored comrmercial adveniser originally cotem plai-
ed wolume discounts in an ¢ra when time was sald al
stable prices. Now, however, the concept of a most-fa-
vored commercigl adwerliser is a fetion hecause adveriser
advaniages are diiﬁ‘:r“d in 8 wibte variety of ways beyond
price discounis. Cox corténds thal the Commission’s
iplerpretatians of benefils that must accrue 10 candidakes
are now based on & composie picture of 1he momn-favored
commercial advertizer. and that no single adverrisar woull
evar receive all the advantages that candidates must re-
ceive through the Commission's “cherry-picking™ af bene-
fir given w0 all commercial advertisers. ™ Thus. these
commenters argue. the effect of the Commission’'s ourrenl
policy is te afford candidates grealer benelits than those
actually cooferred wpon the "mast-favored commercial
advariisar, "™

62 Conversely. Kahn and lablonski argue ihat Section
31% was imended 1o pud candidates on a par with he
mos-lavored commercial advertiser, and thus, candidaies
should receive &1 of 1he same benefits. They abserve thal,
for the mosi-favored commercial advertiser. class-of-time
dislingtions aré "rare” presmprion is exiremasly unlikely,
timely make goods are provided. presmprions are not
based exclusively upon price, and rares are guarenterd
ower the loag term. © They argue thar candidares <hauld
receive similar ircatment. Morsover, they argue. lor a
major advertiser, siations do aor sell time on A true auc-
lion basis — the major advertisers who pay lower volume
prices will not get preempied if they object or are in the
late stages of a buy. and. thus, higher priced spots for
gther advertiszrs are more likely o be preempied. Thus,
Kahn and Jablonski assert, candidawes should receive the
presemption  ireatment  given to  the  mosi-favored
adveriiser, nol the station's "usual" preemption palicy. '™

&1, Deetion. We belizve ihat we should continue to
apply 1he wmost-favored advertiser siandard no only to the
sdverising rates themsebves bul also (o slation sales prac-

CB% comchiess a1 A

Lox comments al 15,

See, rg., 1he commeents of Cax a1 |50 TBS at 4-3; MNBC an 25
Kahn aed Jablonski comments 41 17

™ pf a1, IE
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scoitmt priviteges that imprave the value
of the gpot ta 1ht gdvertiser, Thest would includs make

5, préempeicn priorities, and any olher facors that
snhance the value of a spot. These characterisiics cifec-
jiwely determing the palrm:uLnr class of rime a1 issue,
Hence, they must be disclosed and made available to
randidates at the LUC, Even if it were Lrue thal ne single
adveriiser would sver receive all such benefits (a conclu-
Jion SOMme COMmmMEntErs dispute), nonetheless we belicve
that. because all such factors enhance the vahue af a
parfcular £lass of time and improve 1he value of individ-
uat spots [even though the price itsell does not nmessaﬂ_ly
reflect such value], each such benefit must b made avail-
ahle to candidates. Any cther approach would be in-
consisiend with the salulé’s EXPress d:re_cti?e Ihal
candigales be charged no more than the §ANORS mast-
favared advertiser for the "same class™ af 1ime.

pees and owher di

. Classes of Time.

b, Taipie and Commengs. Secion 31500t of the Lommu-
nications Act requires thal sumions charge canidates,
Juring Ehe 45-lay pericd Prtr.'_:dmg a primary and the &0
Jays preceding 8 general election, no move than the low-
ol unit chatge for the same class and amount of rime for
the AME pﬂ:!’iﬂ'd-. Regarding classes of bme. |Ii1]?: Commis-
Ny hlsmfimllli,: has slared [ha ~fixed" " or -
P“‘“‘P“b":-" ' preemprible with notice.” ™ and ,Hn'iun,
ﬂfrﬁfhﬂdult" 1 I:DTIS“IUIF FFE[EIE‘_ 1 |AssEs l'.lf Hr- In
sudnion. current Commission policy provides that there
ane class of "immedieely preempiible” time for
cqwest unit CRACEE PUrPOses. I The NPRM soughi com-
ment on wherher ic i jawful v have more than one Claws
of immediately preemptible. preemptibiewith-notice. and
non-preemptible hme.

4% Preempiible Teme. Several commenters Brgue 1har
Jhe Commissan’s decision, announced in the [PA8 Packilic
voner, "0 o treat all immedisely preemptible ime as A
single ¢lass of time confers 2nira hencfits upon candidaies
por  intended by the  sralute. Moreover,  some
commentsrs poinl out than this decsion was made wiih-
sut 1he beneiit of public comment. " Greater Media, for

i, oaly

————

M Fixgd or fxeg position connoies the guaranies of placement

durimg @ particular time [eg. 1he spoal will rua a1 the o435 p.m,

preak, Wednesday, Janwary L 1992

W2 Ngn-preempiible sonnowes any spot which is net ol 1o

preemplion during 3 particulac daypary. program or 1ime pe-

rid . By comparison ta 4 fixed posiion. Tipn-preempiible may

run aoywhere duriog the designaled program. daypart or (ime
Ticad.

G pregmpiible with ootice 5 preempible 1ime which cannnol

he preempred withaut praor nolice given by 1 specific tme, for

example, one week before aiting. Often. al the 1ime notice

srovided, the adveriiser v accorded the vptet of paying mare

for 1he spot in prder w0 avoid preem privh.

i p an-pf-schedule refers 1o preamprible lime that can be

wheduled 21 any fime during the broadcast day ar the discreliion

of 1he sration

:'r: Ses I088 Public %anice. 4 FOC Ricd 323, 3634 {190R).

W p

VB Swe gg. comments of Shamrock ac [4: Kateen and Mahalin

a 15l AFB a1 21 reply commenty of Gray at 3. Sewesal

commentees, such as Covington and Burling exigniively ciwe

the legislative wistory of FECA and Section 34k w show 1han

example, argues that il is ool fair 10 require sations o
give refund: to candidates if any other preempiible rate
chears al & lower rate during the same time pariod. Greac
er Media notes (hal the advertiser placing the fawer-priced
spol 1ok 4 greater risk of nat clearing than the political
candidare, and 1he spol was priced accordingly. By requic-
ing & rebale. the candidare is achieving a higher pref
sTence against preemptinn withouw having 1o pay fior it.t!0

bt The vast majority of commeniers coniend Ihal
evolving sales practices have significamly complicated the
calculation of the LUC, They ssek flexibility in creaiing
classes of Lime, made availzble to bowh commercial and
political advertisers, so that they can adapl 1o individual
market demands.'t' Most argue that the disclosure re-
quirements will  prowect  candidales  agninst  any
manipulation of rates resulting from allowing broadcasicrs
10 creste separate classes of fime. 'Y Thus, the
cemmenters generally suggest that the Commission should
allow flexibility in creating classes of lime. require full
disclasure. and articulate a general rule vhal stations can-
mal use class distinctions o defeat the purpose of the LUIC
requivement. "' Wih respect to this latter paint. the
paries assert that candidetes should confinue @ be al-
lowed to challenpe ¢lasses viewed as ranipuletive or dis-
criminatory '

7. “BC argues |hat £ach succeeding price increase in
immediately preempiible fime should be trealed as s sepa-
rate ¢lass for LUC purposes. ''* Other commenters <on-
iend that "class of ume” 15 8 function of vwn inlerrelaed
atiribures: precmptibility and spot location. ' A change
in either attribure afects (he desirability to the advertiser
of the panticular spol {demand) as well as the availability
of time slots for 40 {supply), and thus is reflected in the
price. The broader the time perinds (spol location parsm-
clers] selected by the adverriser, the lower the value of 1he
spat 10 the station because the lLicénses has iicreasad
Flaxibility o scheduling it. The commeniers cullining
these principies argue that the effect of such abrributes
should not he i*_nnn::.'l when idemtifviog appropriale
"elasses” of rime. !

carly prosisions requiriag 1har candulates be sold Geed nme a1
vun of schedule or praemprible rawes were specifically rejecied
bl;'Cunpni. Covingon and Burling comments ae -2

I See cormments of AFB a1 5 NALR a X, Gray Reply at 3
NCAB Reply ot 2.

9 Creaver hledia comments at .

Ml fes g, Comments of Paducah a1 42 INTV ar 7: Coa a1 19
Eww, Lohnes and Alberson at 15 ABC 21 7. NCAD noaes 1ha
Section 315tk was imended to e erpreted s a5 10 "meke uw
of each hroadeaster’s pwn commercial practiees cmher 1han
impose on him i aebitraty dispumt rave applicable 10 all
sations withput regard 10 their differences.”™ ong the Seoane
Report an the 1472 amendments establishing the LUC cequire-
menrs. NCAB Reply o 1)

MNE Ser. e, comments of Padueah ;1 2

N} ke, eg., comments of INTY ar 7, 13 and 1%

"4 Ser, rg. Paducah al Vi Shamrock @t 12-1% Huwe
Broadcasting a1 & AFB a1 27 AFB also arguet that the high cost
of tudning sales rates Zfier (he ady run, which v necessary
stzble the station 1o provide apy requisite rebaves theowghour
cuch am “exvensive” class of me. imposes significant eatra costy
upent afl advetlisers. i a1 Xt

N wAC comimems o 29,

" Commens of Fox an 4.

" Fou Reply aL 7.
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&8, In contrast. Kaha and Jablonski argue that changing
sakes praciices make the caleulation of LEIC easier, nol
more complex. They contend thal advertising rates are "so
gumpetitive that heavy advernsers are able 1o negmiale
cheap rares withour any distinciion based on class.” They
thus conciude that there is only ome class of rime -
ncgolialed ~ and furthec claim thal Section 315(h) re-
quires that ithe lowest rale of the stajion for each daypar
should be provided w cendidates, ''* These commenters
alst Gite 1he Court's sialemen in Hermsiadd v FOC 1Y that
*If broadcasters have Iotal discretion to define “class of
ame’.. they will be free b0 réturn W pre-1932 rare dis-
crimination simply by defining a ‘polinical” class of fime,
with higher raies than other classes. and affering can-
didates anly “political” time." '*® They thus argue against
broadt discretion. claiming that it will anly lead to abuse.

&% ARC asks the Commissian ta clarify that run of
schedule 15 a separane class of preemptible L thar gives
troadcasters maximum scheduling di-crenon becauss the
slation mergly has oo place the ads so thay the adverniser’s
overall rating peint obpeciive s met ! Koteen and
Nafialin coniend that "class of 1ime" showld be defined w
refer primarily 1o distingsions affecting the likehhood 1hat
a particular spot will run at & particular oo, T Kahn
amul Fahlonski respond thal a spet’s chances of présmprioan
are nat governgd by price alone, and argue thar whether &
spol 1 pr::mFmJ or not depends upon how "favared™ the
advertiser is, '

TIk Decision. We are persuaded by che argumenis nf (he
mverwhelming majormy of commeniers What QU currenl
pirlicy of Ireating ali immediately pregmptihle bhme as an
athinchusive single class does not appear o effeciuate what
Congress eanmivntd when i enacted Section 315(h). We
acenrdingls cnnclude that our policy should be changed
ro reflect more accuraiely the cealities of the adverusing
markeiplace. As we stated 1o the NPRM, ir s owr wnders-
clanding (631, osér rhe years, the indusicy has moved away
ferm a svstemn based primarily on the sale of swrlume
diseauwnis to a swem thal oses 3 "grd card® oo give
aanony grearer fOeobudiy when selling mvenory The
latent development appeers o he the inwodecnon of &
“wield maximizatuen® sysbern. wnder which spols Arg in
gnvenice awclionéd o the highest hidder and 1he price of a
green Clisy uf time changes consanty mrespand 1o fuc.
At sapphy aml demand, '

Too Under certain cwrrem sales praciices, a commercial
advertser mav Choose 10 1ake a significant prospecinee risk
sl nonglearange — anmd pay lgss accordingly - (hat a
prelmical adwerriser woulkd nes accepl. Under our current
mctbund of interpreting aff irmnrmediately pregmphible 1ime
a~ a wngle rlass. however. a candawdare couwld select a

::.. K.ahn and fahionski at LS

hTF X M3 lan. el ek
"' Dl a1 N cived in habn and fablonski Reply ik o
-1 Comments of ABC a1 d
Kideen ard Mafialin comnenes a1 A2
kaho and Jabionski Reply au L
SR a0 pard, B
Ser 117 Cong Rec. 29, (26-29 (19710
Sec flersrgde vo FOU. 077 F.2d dN3 (1R Cr. 19800,
OF course. statiens will b cequired o provide wumely
rekates 10 candidates in 1he event 1hal 1 commercial adveriiser's
an clears ar @ lower race within 1he same slass of nime a5
gslahimbey and dasglimed by Lhe siaLion.

I
1
1=
1%
Izh

.
1

"higher” priged level of immediately presmptible bme to
ensure that his ad runs, ostensibly paying that haghes
price for astoeialed increéased prégmplion profectiion.
knowing that he will everthebess b rebated 100 the Iowes)
priced preemprible kvl that ulumately clears — withaout
having assumed the addirienal risk of nonclearance that
pther advertisers have accepred when they purchased (ime
al the lower price, Thus, the "higher™ payment iz a bic-
uon, and the candidate is essentially afforded “ficed™ si8-
Wi At & presmplible rale. 2 resull specifically rejesiad by
Eﬂﬂll'ﬁ-'i- 1T}

12, Monctheless, Bs the courl aowed in Sermseads v FOC
677 F.2d 593 (D.C. Cir. 19803), broadcasters do nor have
ol discretion under Section 3153b) 1w define classes of
Lme in any manner. ' We thus believe the betier inter-
pretanon of the law is (hat, while stalions may nod wse
class distinctions to defeat the stalutory purposs of 1he
LUC requirement, they may establish and define 1heir
agwn reasonable classes of immediately preemprible time.
The différencas berween classes. Rowaver, may nol be
baced 2olely upon price or the identity of the sdwertiser;
rather. some other demonstrable henefil. such as varying
levels or assuvances of preemplion protectian, scheduling
flexibility, or special make-good bengfis, must be wsed o
distinguish between  different  classes of immediaely
presmplible time. Furthermone, a6 discussed abowe, we
hereby hold thal all classes of time must be disclosed 1o
candidales and made available in compliance wilh [he
lowest unit charpe requiremens. 'Y To further safeguard
against possible abuse in the crestion of varous classes.
candidates will be ahle to file complainds with the Com-
missian 0 challenge classes viewed a5 manipulaive or
discriminatory.

73 These same principles apply [0 gstablishing permis-
sible Classes of “preempiible with oonce” tme. Under our
new policy. licgnsecs will be aliowed o establish reason-
able classes of time (sugch as presmptible with one day’s.
two days’, ope week’s or (wo weeks notice) s long as
they ¢learly define all such classes, disclose them 10 can-
didgtes, and ofier alf such classes of presmpeible with
nolice lime to candidaes in compliance with the lowes:
wnit charge requirements. '¥°

4. Non-preemplible. The SNPRMW alwr sought comment
on whether nonpresmptible and fieed (or “fixed posi-
tiva"p should be considered distincr: iclasses for LLIC
purposes and. il so. how each type should be defiped. ¥
Few candidaies address wheiher "fived posifion™ and
“non-preemprible” should be trepied as separste classes of
Lime. Gillete supports this approach, propasing that "Axed
positinn' should refer o spots desigraied o a2 specific
times pn specific days. and “non-pretmptible” should re-

12" We note that novhing herein changes our fureent policy

that runof-scheduie 1ime s 3 sepacare ¢lass of 1ime thar gives
browdcasiers maximum xheduling discretion in that [he road-
casier is merely required oo place the ads purchaswed o thal Lhe
adveriisery’ cwverall raling pomt ab@Ective s men. We noe. how-
Evér, that a4 in che case of any other class of 1ime offered by &
licensee o0 commercial advertees, informatupn regarding curn-
gfschedule imge migsl B dise liretd 3ed the class must e made
awailable 3 candidares.

1 NPRM. 6 FCC Bod ann, 3,

a2l
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fer to spots designated 10 air in 2 pariicular lime period or
on particular days that cannot be presmpled for any
reason by any other spar excepl her a fixed position
spal."* Fox contends that “non-preemptibie™ means that
the spal may not be deleted by the brogdoaster omce
sofeduied, b that the suanon has flexibility in plaging the
spon within the same lime pericd or daypart specificd by
the adveriiser.'*

1% Decwsion. Consistend with our decision w pve II-
cepsees greatdr discretion in establishing diMferent clagees
of immedianely preemptible and presmptible with nouce
lime, we concluds that sialions may (reaf nonpresmplible
and fxed position as distinel classes of time, provided that
they arficulate clearly the differences between such
classas. hully disclose them to candidates, and make them
available 10 potitical candidates in complignce with the
lwest unil Charge requireménts.

. Cendidare-Onfy Class of Teme. In our 98§ Pubic
MNonce, we recognized Lhal “non-preemptible “Hved rae’
spoits  are  Frequently  offered 1o pelitical  candidates
aniy ™ We noted that rates for aon-preemptibie (ime are
wpically highet than preemptible raies because they carry
a guaranies of airing at & particuler Lime, and furlher
recoghized that hecawse af this guarantes. candutaies "ol-
ien chopse (o pay the higher non-preemptible raie"'* In
s "Cueshionr didd Arswers™ released following the 194
polrucal programming Audic, the Mass Media Bureaw in-
formed licensees rhat broguicasiers “can charge candidales
a premium for a non-preemptible clags of time, onty if
such & higher priced class of time i< alse made availahle
to commercial advertisers” '™ [ stawed further ibal a
stalion canmat creatt A ospecial clas of noo-preemprble
time that 0 knows only candidaces will purchase while at
the same time offering a less expensive “preemplible”
class [0 commercial advenisars thal in realiy offers viTius
ally the same hengfits as the higher priced class of ume. '

V. fssue amd Commenrss. The APRM sought commen
o0 aur cxisting policies concerming the creanon of can-
didate-nnly classes af peme. [ orecponse. many paries
prgued that stations should be able 10 sell 4 special class of
fixed or non-preemprible rime 10 candidaies, regardless of
whEther any commarcial advertisers choose (0 purchase
such Lime. '** Most complained that such @ practice was
cleavly condoned hy the T8N Public Sotce | and thar the
190 Querrions and Answers” probubiton of such a prac-
riee was g radical depariure from precedsant that should be
ceversed. 'Y These commenters atso conlend than broad-
canters should ke able o creawe a special class of nime (o

1 HI
11l
142
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11 Gucrnons gad Amwerr Relapreg i Poduecal Progrorerecig
Law, 68 RE 5 113 410440,

4

1h gop gemerally. comments of CHS av 7; Shamrck @ 5 MEC
al 32 Uax ar X1 WP agrees char the law permits broadcaswers
by sicucture both preempuible and oon-preempuible clesses of
rime Eor candidates. M docnihenid 31

17 Commepty of CBS ar T-4; Shamrock m 5 Cox m 2l
Padacabh Mewspapers at 5.

13 S r g, comments of NBC a1 32 NBC further noues thae
the LN {Quceanions gud Amswers released by ihe Burcau ap-
peared 10 create 2 per re prohibinion against selhing fized time 10
candidates of 4 ticerdes has mor wold PBeed time o any comemer-

Ciillesr comements an 13,
Fox Reply ar 5,
YRR Poblic Nogice, 4 FOC Rod 38230 3824 [ L99H).

denl wiih Ih-'elmn‘d-lﬂatlil 'FPET:EIEI. needs and (ham any con-
cern aboul higher rams can bs deall with through ade-
quale disclosure requirements. "™ Such 4 rage i justified
they say. because "candidates” demand for certainly in the
sthedubing amd broadcast of their political advertising
tnessages is reladively inelasic ® 3%

T4 Kahn and Iablonski argue, however, that if & brogd-
caster has not actuabtly sold fxed ume to commercial
adwertisers, there is no objective merhod for dewdrmining a
fixed LUC. '™ They contend that "approving a Faed
political rate would be wntamount to graniing the in-
dustry a license w overcharge ™ '

TR {BS suggests that, if 1he Cammission prodibots sales
of non-preemptible lime to cendidates unless the Heanses
has alse made bonz fide efforis 1o sell such Time w0
comymercial advertisers, an offer of non-preemptible time
1 commercial advertisers should be presumed to be bdord
fide o long as it is included on the commercial rale card,
even if np commereial advertiser buys . "¢ Kahn and
JTabhlgnski acknowledge that “if 8 record of good faih
efforts wr comply exidred, this concepd |cegation of a spe-
cial class of [xed 1ime ar a discount rate for candidates)
might merit consideration ™ '

20, Decisron. The Commission will conrinue wo prohibif
the creatian of a special, préemium-priced class of time
than s sold only 1o candidates. While we rrcognize tha
candidates oftan seek b0 purchase fiked or nonpreempiible
ipoLs bechuse they ars more suiled to candidabes’ nesds
we are conperned that allosang slabons to create & special
clasy of time sold omofy w candidares would [ead (o abuse,
We will. however, permil stanons 1 sell o candidales
premulm-priced fixed of non-presmptible time if {1} such
a higher priced class of 1ime = made availahle on & dond
fide basis o boih candidaes and commercial adwveériisers,
and (2] no lower-priced class of time {r.¢, a preampiinle
class) sold o commercial advernsers is lunctionally agquiv-
alert to the non-preemptible class.

£1. The Commission will view a4 preempuble class as
functionally the same as a non-preamprible class if, due 10
the swation's oWl priocites agumsl preempiion or olher
discount privilepes, 4 commercial adwertiser is, in prag-
fice, assured of not being preempted while paying a lower
preempiible rate. The Commission will nol reyuire that
commersial advertisers  aciually purchdse a4 nda-
preemplible or fixed class: rathee. w0 he consudered doag
frd#, the class must be offared 10 commercial adverlivers
and must legilimately be available (o them, '™

cal slveriiser. By onrrast, KBC claims, the SPRM appears wo
indacale thas the Commission would replace such a per o
prohibition with a case -by-ciase anabysis to derermung whether &
siation has sold what v acrually “fiaed™ nme 10 2 commercial
adveriser under 3 "preemprible™ label. finding a violation of (he
same opporiuniy was nol made available 10 candidires. NBC
commertd 3 3o, NEC saiss 1hy such 3 reflaement of the prior
poliey Lthat peermitied Uhe <ale of fixed 1ime v candidates only is
appropriate and would be consistent wal the requirernents of
Section M50k, at M,

I AR Reply o L5

Kahn and lablonski commenis a1 10,

Moar LL .

CEBS commenes ae 10

Kahn and Jablonsk: ¢ormments g 5

Mothing 1 this decision preciudes a suion from ofering a
nonpresmprible. candidaw-only class of time a1 3 dikounl o
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147
[F)
[F L]
[N

692



T FOC Red MNa, 2

Federal Communications Commission Record

FOC 21-403

It Weekly Rotations.

BX Jfesue amd Comments. In the APRM, we oored (hat
siptions increasingly selt precmptible time to adveriisens in
weekly rotalions. '** Under this system. an advertiser pur-
chases one Or more preemplible spott to run over Lthe
caurse of the week during pre-determinsd dayparis. The
specific ime and day thal sach spen airs 15 detetrmiteed by
the station; the only constraint 13 that sach of the
advertisar’s spows must run during the chosen dayparis, As
siated in the ANPRM, 1he lowest unit <charge for
preamprible vime sold by swations wsing weekly rotations is
the lpwesi price that any advertiser paid in & particular
ratalion during a particular week.

B3 Most commenters agree that LULC rates should be
permitled (0 fAucipate week o week if time is sold in
weekly rotations, sah some commenters stating that the
LU'C may vary sven more often. ™* For example. Fox
observes that. lor prirme Lime, raes may vary on a daily or
even per-program basis. 'Y Thus, (he LLC for sach class
of service could be determined on @ daily. program-hy-
program basis. ™? Similarly, CBS ahserves that the LUC
MAy Yary Program W program o the same rime spor in a
plven week, wesk 0 wesk within 2 piven program, and
week (o week for weekly roiations, '

%4, ABC acsks the Commision o clarnfy thar different
firme blocks offered im weekly rotation plans are different
"peripds” for LUC purposes, wheiher or nol they overlap.
For cxample, 3 9200 am, (0 410 p.m. retalion is ol the
sarmie as 300 pom. o 3N pom. ABC at 14, Simdlarly, CBS
contends that "Geraldo” Monday - Frday s one class.
while Monday, &00 pm. to 30 pom E:lur'mg which
Cieraldo may he aired} is @ separate class, '™ Fox agrees.
staling that Tuesday, 1200 pm, o 300 pm,, Tuesday,
a0 p.m. ic 5] p.m. and Monday - Friday, 4:08 p.m. o
500 pom. are abl separxte rotations and should be vreaced
as separane classes because they affer the sanon diferem
degrees of scheduling Aaxibiliy '

Bi. Decigion. The Commission will cominwe s policy
of permitiing stalions to calculale the lowest unit charge
on a weekly basis in connection with ke sgle of weekly
rotalins, This policy recognires the fact that many sta-
nons sell presmptible time on a weekly basis and 1hat 1he
lorwest price pard by any adveriiser may sary from week
o oweek. Staions, however, must verify thar 1he lowest
unit charge is the owest price paid by any adveriisar
during @ given pericd in (he ralevanl week, including
those commercial sdvernisers or owher political candidaies
whowe spots appeared in the relevant week b who may
have coniracls thal are 1n effect over the caurse of several
weahly Torannms,

&6. In addilian, the Commission will condinue o recog-
aige hat detinctly different rolaaons constilule separale
perinds of time for purposes of calculating lowest unit

pelitical adwerrisers. Molhing in 1the selane or s legislelive
histofy prohibits such & ales pracies which would, i #EBg,
confer o greaser benelit upon cendidaes than chan afforded o
1RE atalige s st -favored advertiser,

M} Weshly roMiORS COMMODNE LiAE which CAR run anviite
“onday throuwgh Triday during e particulac peogram, daypars or
tigty period 2t the station’s disrétion {eg. 3pot will run during
Jecpardy, 700 10 7:30, a0 some poin Mondey v Friday)

I** " e ¢ 5., Shamrock commenis at 16 AFB at 37: NAB at 7.

charge, regardiess of whelher ar not they overlap. f4s-
snctly different rolanions are rotanions thal have meaniong-
ful differences in wvalue 10 an gdvertiser. For example. a
radio drive-time rotation of &0 a.m. 1o 900 a.m. is &
distinctly different rotation from a 6:00 a.m. 1o 300 p.m.
rolation  because of he thigh  possbidity  thae  the
advertiser's spot will run in the l2ss valuable [0 a.m. to
300 pm. Lime period. If, however, the second and less
expeasive rotation is 500 a.m. o 10:00 &.m.. the retalions
would not bt cansidered dissimcrfy different because of the
grall likelihood thay the spot will air culside of the prime
tirme drive period of 00 &5 m. 1o 9:00 8. m.

§7. In a similar wem, we will also conlinue pur policy
of recognizing that prime«ime programs cen differ in
vilue on a program-by-program basis. Where such differ-
ences are reflecied in g smnion™s sales pracnces, we will
allow the stalion o treal =ach prime-1ime program &5 a
separale rolation or none pericd for purpeses of calcula-
ing the lowsst ann charge.

E. Intruesss In Ratas During Election Feripd.

RE. Fesue agnd Comments Currem Commission policy
provides thal siations may not increase rates for candidate
advetiising during the tleclion prriod sxcept for andinary
business pracuces, such as mate changes when new au-
dience talings are published, or seasonal changes, such as
the stan of a mew schedule, As discussed i the preceding
section, Commission policy alzo recognizes thal, in some
tircumslances, rales for spois may vary from wesk o
week, Or SVen pTOgram 10 program.

#9. The majority of commenters suppor retentipn of
these Comrission policies. MPC, however, asserts that
major adveriisars such as McDonald’s. Procwor & Gamble,
Pepsi. and Bristol Mevers do nv pay differson races fog
the some daypsrt or programs in dafferem weeks; (hey g
the same low rate becauss they are boying in volume. 12
Thus. MPC ¢laims. candidaie rates should not vary week-
Iy. Kahn and Jablonski state that if licensees lack in rales
for their most-favored comenercial adveruser that do am
vary weekly, then they should w1 be pecminied b rziss
rates  ower the course of the elecion  pericd  for
candidates.'*? These commenters aded that licensees also
shunld be required 1o sliow candidaies t0 place advance
orders where the stalion's most-favored advertiser is gn-
titled 1o 4o Lhe sanm. '™

MW, Decisron. The Commission will continue s palicy
of nol permiting rale increases during election periosds
excepl 10 circumstences governed by "ordinary business
preciices,” which we have defingd in the past o include
chgnges in audience ratings, seasonal program chanpes.
ang, for starions 1hat sell time on weekly ronations, raie
changes on a weekly basis. We alsn will continwe to
follow our current podicy Ihal candidates who contract to

E4T
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Fox comments a1 7-8.

Fox RHeply at L3,

CBS commeants a1 13
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Fon commeénts a1 T

MPC tommenis a1 4.
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purchase time ghler the effective dale of such a rale in-
cregse gre entitled 1o the lower raigs chargpsd 0 other
advertisers (pcommercial or politicat) who contracted for
lime before the rate increase =& long &5 Lhe spois are of
the same class and amount of time. [0, for example, =
stprion has 3 long-erm  contract Wwith a commercial
advertiser that is less than the lowest rate zold on @ weekly
basis for 2 particular week. the long-lerm coniract rale i3
the lowest unil charge for thoss weeks in whith Spots sre
gired for (he same class and amaount of time. In sddition,
A5 the COTMIMENETS nole. slalions may have differem rates
for various days and programs during prime [me " ar
tndeed, For any program based an sudience catings. As
discussed above, il different programs have different rates,
the lowest unit charge can change program-by-program,

F. Calculation of Rehates

91. frshe and Commenis, The APRM recognired 1hat
candidates may be cotilled to. rebates where they pay
more than the lowest unit charge for 8 gpven class of
time.'™ When addressing the isue of relunds, some
commenters siate than licenszes shouwld be requircd to
review their program [ogs weekly 10 delermine whether
rchates are required, giving such rebales or credis
promptly.*'" Mational Media emphasizes that the timeli-
ness of rebawes 15 coitical 0 candidates, and suggesis that
lhe FCC should st guidelines on when rebaes musi be
calculated, Tn partigular, ol recommends that nolifications
should be senp 10 gandidales every Tuesday or Wednesday
following gir daies. 1%k

9%, Mecision The Commission recognires that timely
rebates are crucial ta candidetes, who nesd o use all
available funds to continue theic campaigns. YWe accord-
imgly will henceforih requird that stauons review (heir
program Logs pericdlically during rhe election period o
determine whether rehates are required. and issue Any
such rebaies or gredits prompily. Aithough we will not
mandare 3 weekly review or designate specific days for the
TiEensed [0 révidw s [ogs. we akpect thar licansess will
conduct pericdic awdos on a 1imely basis. making every
effort to aFfinrd necesspry rehajes or credits belore the
eleclion when possible. Thug, recognizing candidates’ need
tp maximize lheir immediate campaign funds, statuoos
will b expecied o provide rebares on 8 more expeditious
basis as the slecnon day approaches.

. Packagr Flans.

93 fisue aad Commeas. Many of the commenters £x-
press confusion aboutl tresiment of package plans ™ oand
ask the Commissaon o clarify us pohcy thay individwally
negotiated packages must be included in 8 sRALEONS cal-
culanion of lowest wnit chargs Commenters interpret ihe
I99 Audit Reparr as now concluding that all individuoally

155 Lee IOBE Publec Mofice, 4 FOO Red a1 IM24.

IS while this Repor gid Order provides sunions winh more
discrelion with respeet 10 defiming differend classes of imme-
diately pregemprible aod prespible-with-potice time (see paras.
t48-T1, rupra.p, we note than sianions are sl required o provide
Tehates to candidates where they pay more (Ran the lowest unil
charge for & given glas of nme.

1" Srr ¢ g.. Shamrock commems at L6 AFB a1 37, NAB at |7,
58 National Media commenis at §,

negotiattd package plans are simply volume disgounts that
must be factored into the LUC for each segment of the
prckage. whereas "special discount rates™ or special
package pians” offered 10 all commercial advertistrs con-
ctitile 7 separate class of time. "7 Magy commanters
grgue thal candidates should not be persatted o cherry-
pick the most favorable rates from package plans withow
buying the enlire package. For example, Fox conlends
that, while all package plans should be offered w can-
didates, each should be (reqted as 1 separare class of time,
even if tailored for particular sdvertisers. 1t gkso asks the
Commission 1o clartfy thal candidates muost buy com-
parable combingtions of dayparts 10 obiain package plan
canes, "' AFB argues that treaing package plans as mers
volume discounts 35 particwlarly unfair when applied w
the wvalue af spoils im spons pan:haqﬂ, because some games
are more valuable than others™ '™ 11 claims thal sports
packages should be special packege plans constnuning a
seperate class of rime, Aol mere volume discoums: al a
minimum, the licensee should have discretion 0 AsSIgn 3
separate value 10 each game for LLIC purposes sa iong 83
the tdal value for all games does not exceed the price of
ihe package.

94, Cox raises same package plan issues peculiar to
cable systems. Cable packape plans often nvolve spoes on
diffetent cable chanpels that have diffecent values. Cox
asks the Commaon 10 define cable "package plans™ as
established combinations of spols. announcements, chen-
nels and program sponsarships thar constilole o s=parale
class of time, g to state thal 8 candwate must purchase
a2 proportignaie number af spis on all channels o quali-
fy for the LUC package rate ~ candidates shouid nor be
perrnced (o dissect a Ean:hagr. and estahlish a LUAC For
each channel separawely. !

95, Decision. Based on a reevaluation of the starupey
l[owest unit charge requirements, we will discontinue our
policy of permitting sigtions to Ireal "packages” as 8 s pa-
rale class of lime. "™ We will now require siations to
include oo thewr LUC calvwlations ali ranes offeced 10
commercial adverlisers in packages This policy will apply
1w all packages. whelher individuzlly negovialed or pen-
erally available (o every adwverriser, Thus, stalions maust
inglude rates found in Bny packeges when compuling or
disclosing 1o candidares the lowesl wnit cherge for any
requesi for 3 class and lenglh of time in the same time
preriod.

6. The sialulory language af Section 3150} expresly
colities candidates ¢ the Towest uan charge for the same
class and amount of 1ime far the same perod. Lt & well
established that, through this language, Congress imtended
for candidates w receive the benefis ol rates without
havingl 1> putchase in bulk or over extended peripds af
fime. "™ &ince packages are, in effect, volume discounts,
we ponclude thet candidates will no longer hive [0 bBuy an

"% ap usad harein, package plans are established combinations
af spotsy offered 41 a4 given price, which are penerally available
aIvETEINE S,

Koween and Mafalin commenis an 21,

Fox commenis ai ¥
M AFH commensar 31,
wl Cex commems ac 23
I Polineal Primen, o8 FCC 2 239, 2276-T7 {1378 Poliical
Pramar, 100 FOC 2d 1476, 1515 {1084,
) Ser Sen. Rep. No. 90 92d Cong.. ld Sewss (1977}
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criing packeage or 8 proporionate package in order o
derive 1the benefits of rates found in packages. In addueon.
lwday's sales practices regularly involve the sale of com-
mercial 1ime in individuaily negotiated packages. Bacause
most-favared advertisers are wsually those adverfisers whi
individually weponiate packages on 2 momhly, quarerly,
and somatimes yearly basis, i would fresorate the intent
ol the stalue to exclude rates offered in those packapes
from LUC caiculalions.

97. The Caommissign, however, will cantinue to rely oo
the reasonable good faith judgment of the stelion as W the
value of & particular spot in a package. For eeample. if &
staton has a spors package which includas several games
At & single package price. then the per-game rate for
towesl unit charge purposes is the lotal package price
divided by the number of garnes. 1f. howswar. each game
in & package 15 priced separatedy in the conlracts with
commercial adversisers. Lhen che specified coniract price
will b the valus of a spor i thar game. A package rae
may or may nor be (he lowest unit charge for 3 specified
hime period, depending an the price of oiher spots sold in
the time period. A candidare 15 entitled o che lowest rare
sold during the lime period. '™

B8, We beligve Lhat this policy will simptify the calcula-
tiotr of lowest wni charge and will aiso simplify 1he
disclosure process. Tadividual package rerms will pol have
te fe disclosed to candidares as long as the rares conlained
im those packages have been included in the stalinn s
cvalculation of the lowesl unit charge for each PEOEEAM OT
vaypari.

H. Merchandising Incentives and Bonus Spots,

G, [ssue aad Comraremis. Mumerous OOMMEnters oons
iend 1hat. while noncash promolional incentives " Luch
as bumper stickers. mailings. splays. tickels. or tTips
wiin for achieving certain volume levels showld be offered
e candidares and commercial advernsers on the same
leems amd gandigions, they should nor pe fagiored inwg
LUC calculations because they are cither toa difficult o
value ur anly 8dd a dr mrmeres value, '™ Matonal Media
agrees that the wse of bitlbeards '™ and merchendising
ingentives such as rrips and tickets should Be excluded
friom LUC calculanions. but comtends that bonus spos of
Ml oseconds or longer should be facrored into the LLIC
caleulation, '™

). Kahn and Jablonskl contend thal there s no au-
thority 10 exclude comingent bonuses ' ' from LUC cal-
culations, aml aArgue thar if the Commiwion alkows 13-
trn W disregardt contingent bonoses that west afer the

Inh

Ve sl ceiterale that rmake poesds, prégrmipdlon prigrities,
and mher faciors thae add valoe 0o spoas, may be asiociaved with
p3wvkages and will affecy she lowest unic charee calculavion. e
mrd. bl , aupra

P Also known a5 Jdverosar (ACERLIVE AFYAnpEMENLs. Lhess ace
praducts or iner rewards given o sdvenisers who spend a
cectain midemnuat amounl on adveriimng. They are often uii:
lieed e eacnourage advertingr ) purches me from 2 vt
"% Spr gemeratly. comments of Koreen and Mafralin ar 47-48:
INTY gt 1415 Kahn and Jablonski respond thal excluding
roncaih uncentves from LU calewlanions woudd anvure 1heir
widespread wse in the fuiure $0 a5 w “subvere™ the Communica-
ions Ag¢l, Kakn and Jablonski Reply av 11,

election, Lhen “stations would simply time such gonrin-
gencies W occur aher 1he slection”™ so they could avoad
lowar LLCs. ' Kahn and Jablooski also argue 'han all
free spots or bonuws spots of any kind should be factored
inte LUC calculalions because stalions use bonus spots 1o
avoid the required candidaie discounts. '*

L. Decisign, The Commission ggrees with  the
commenters assertion (hat noncash promoticnal ingen-
tives should not be included in calculations of lowest unit
charpe. Inchusion of such items 13 confusing. burdensome
to broadcatiers and appears nol o offer candudares signili-
cenl banefins on 8 per-spof basis, Moreover, inglusion of
these ilems i5s not required in order o place candidates on
g par with the mosl-Favored pdvertisers. Ralher, stations
need mertty o offer all noncach merchandise o political
advertiser on (he same bacis A commercial Bdveruisers,
Theretore. the Comrussion will aor require such promao-
fional materials as mugs, bumper stickers, and (rips (o be
included in (he calculation of Jowest wunin charge.

102, Bonus spots will, however, e facrored imto LUC
calculalions, as the value of such spols is regdily gscerigin-
ahle. We believe, For example, that & reasonable way of
calculaling the vaiue of bonus spots for purposes of deter-
mining the LUC would be o compale an “avérage cost,”
reached by dividing the toial cost of the spois by the
number of spots, including bonus spots, sold

I. Fire Sale.

L0}, fiswe and Comrrents. The APREM asked for com-
mernt an the Commissions "lire sale™ policy. which pro-
vides thar a discoum an time afforded w & tasi-minure
huyer ssipblishes (he lowest wnil charge for s particular
clest of time throughoul the electian period. WAB con-
tends thal 1he fire saie policy should be abalished because
iL iy unreasonable o force slatons to apply 3 price given
to l[iquidare perishable inventory (o am entire campaign
period. ' CBS grgues that a last minwe discoum should
oot esiahlish che LUG for ap emtire edection period. bt
that a fire sale should esiakiish the LUT aoly for ihe
week. program or daypart (whatever the LUC fluciuaticn
peried 13 in which the Fire sale advertiserment airs. '
Pulnzer comends that candidates should be offered fire
sale invemary on the same  1erms as  commercal
advettisers., but thar they should only apply o a specific
lime pericd, such a5 8 weekend or special spatting event,
fur LL:C purposes. '™

I, Group W swaes thar the hGre sale policy should be
retaingd hecause 11 s a "hrighn line tes thar 15 simple o
use.” ' Kahn and Jablanski argue 1hat "abwlition of this

™ Bl b rdy aoe growps of shaet promotunal dooownerenty

CHr secands or lessi listing vhe spomsars of advertiting far &
ariicular daypar or program.

M Matwnal Media comments a7
"1 Contingsnt honusss are hanus spots prosided whas o promm-
el Audience is onderdelivered, for saample. where only HAH)
houschalds of & promised TSN ame reached by 1he purchased
whedule, requinng adduional "continpen bomuses™ to megt the
F_rpmiﬂd goal.

* Kahn and lablonski Reply a1 14
Fhfg a8 -
™% NAE commens a1 17.
I“* CBS comments at L2,
' " Pulitzer commenty an Hi-11.
! Group W commemns an 14,
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doctrine would mean that statons would consiger all
gpots sold below their anificially inflated political rate as
‘fire sale” spots.”

105, Decigion. The Commission will modify its inler-

rewgtion of its “fire sale™ policy. There has been consid-
¢rable confusion wilh respect (0 how the sale of available
jnvenlory at the last minule affecied the LUC. Whe_n the
fre sale policy was first adopled in 1972, many. if not
most, spols were 501d on 4 noan preemplible basis. As sales

ractices heve evolved. however, the last-minute sale of
available inventory has included precmptible nme, which
may be offered al different rates in relationship 1o supply
and demand. Thus, applying rhe original fire sake policy
cesulis in B last-minute sale of preemptible 1ime, changing
the LUC for the entire smatutnry period ewen though
highet ranes in the weeks preceding the fre sale may have
paen fully justified by demand.

L. To coreect This inequity, the Commission will now
qrean the sale of all availgble invemiory at the lasi minuie
a5 affecting all classes of time, bun only during the particy-
lar time period {devpart or program) in whick Ihe "fire
sale” spots arc broadeast. When & siation faces the extraor-
dinary situation of conducting a fire sale 1o dispose of
sxcess INWEDNCTY. b 03 ROC accurate to treat such sales as
affecting paly one class of time, The eMect of a fire sale is
po eliminate clasy distinctions, All sales on & "FHee sgle™
pasis arc. in exwence. sales of non-préemptible tima. In
such inslences, in order t0 comply with the inteon of
section 3L50b), we heligve thal the fire sale rane should e
considered vhe LLOC for wif classes of lime sold. but only
during the time period in which the fire sale acrually
owewrs, Lo, 8 daypart, program, day_ e 17

107 This appraach is fully consistent with out policy
(hal retes may change on 3 weekly basis in response 1o
demand and our similar pulicy thar raes for preempiible
pme. which may also fluciuale N response 10 dermand,
mav he megted as separate classes of \ime, The fire sale
rate must. of course. be made available to candidates, The
avalability of ire sale’ sports alse must be fully disclosed
o candidates. Mortover, it response 10 the concarns of
sopne of 1he Qommenters. we wee little danger that abuses
will pecur if we adopr this policy. To the extenl can-
didates have purchased time during the same time period
in which the fire sale acours. they will -- (o (hejr hanefi
— he oqually entitled to che fire sale rmie. Further, if
examinalion ©f B licensee’s records revealed 8 panern
indicaniag thar fire sale rates wers afforded repeaediy
onlv o particplar advertisers, we would be alerted 1o the
possibiliey of gbuse,

J. Timely Maks Goods,

" Hahn and Jablonshi Reply at 61

Fur exsmple. if 2 s1ation finds thal 1 has cxcess invenLory
duritg 2 pamticular progeam or deypart and offer wo sell 1hose
MFUS 10 ARy eqmmercial adverticer for 3 significan discoun - g
“Fist sle™ -- v is clear thay any commersial advertiser purchas-
ing those ipods will receive ¢nentially non-preempibie time
regardiess of whal weuld normally run in 1tha program of
daypart. Thus, any candidaie who purchased vime during 1ha
same progrim or dayparl must réceive the fire sale rate régard-
Iews ol the class of tice 1he candidate originally purchased.
"™ Commenty of Keteen and Naflalin Bt 3% Covinglon and

108, Jttus g C o
ment on the Cammim:fﬁdﬁ :{'_::'f:'fmﬂ-i_hnd for com.
candidales make poods on g Hmely base lil??. musi offer
treal its most-favored sdveriiser. The hygs: Meqi:nﬂd -
has also staved that timely make goods muos b nlf:r-erd“;
cendidates if they were ever offered 1o even one commer.
cial sdveristr. Mumerous commenters conlend, howeuer,
that il i5 onreasenable to require broadcasters to Euac-
antre that preempied candidate spors will be mades good
pricr t0 the election if the station has fver puaranteed a
make pood on a time-s2nsilive basis to A commercial
adverniser. "™ These commenters argue 1har toch 2 re-
quiremenl effectively confers non-preemprible saius upon
all spots purchased by candidaes without regard to the
normal preemptibility of the 3pot, thus giving them beper
Itgatment (than even the sations mosi-favored commer-
cigl sdveruiser. " Rather 1than mandaing an absolule
guarames, ihey claim, the Commission should require
broadcasiers ¢ employ 8 "bes affons™ policy. based upon
evailabie invenlory, 1o air the make good prior o the
tlection. "¢

109, Cox and NAB contend thar stations should be able
ta place limilations on pre-election meake goods and
should onty be required to air any such make poods if
they hawe pravided similar time-sensitive make poods ro
cemmercial advertisers within a specifisd period of time
preceding the relevant campaign period. " Ourler sug:
FEFs thatl siations be permitted (o provide make goods on
a run of schedule basis, with the candidale given the
upp-nﬁwnity o accepl or reject (he proffered make

110. National Media argues (hal swations should be re-
quired to make good paliticel spots within the planned air
dmes or 1the following week. ' In response 10 the
comamenier's "hasi efforis™ sugpestion, Kahn amd Jablonski
argue that such 4 make good policy would have (he same
effec s no make pod policy. and is “contrary to the
Act.®

111. Decision. We conlinue to believe that licensess
who offer timely make goods 1o commercial advertisers
must also offer timely make goods 10 palitical candidates
before election dey. This policy comparts with Congress'
intent o plece candidares on par with & Siaticn's mosl-
favored commercial advertiser. Time-sensitive make goods
are a discount privilege and assurs rimely rescheduling of
preempied spots during comparabls. or even superior,
line periods, As we have previously noted. make goods
form an integral part of the indusiry practice of selling,
presmptible time, In eisence, they parmn the brosdceasier
to maintain revenue from 2 preempted spor and a0 the
spme {ime enablé the adveriiser o retain |he "reach” of
the missed spor.

Bucling &1 b AFH a1 3% NTCAE Reply o B

' Commanir of NBC ar #; Covinglon and Burling ar &
NCAB Reply s I8,

5 Commenty uf NBC a1 4; Keeen and Nalalin at 2% NCAR
Reply at 8.

"1 Cox suggews sinty days before 1he StRILIDEYy prid [Cox
cormumernts it 10k MAB suggessis sain months befors the LLIE
Ftiﬂd (MAE comments a1 L7).

M Dulet commenrs ac 4.

" Mutional Medi eomimends ai &,

™ Kahn and Jablonwi Reply a1 11,
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112 Acoordingly. we will conlinue 1o require s@Rtions
ta offer make goods 10 candidawes of make goods are also
offered to 1he stalions” commercial advertisers who pur-
chased time 1o the same class, We agree. however, Lhat the
Aot does aom mandate that this obligation remain com-
plettly open-ended. In thas regard. we believe tbhal can-
didates should be entitled o umely make goods onby if
the broadcasier has provided s make good 10 any com-
mercial pdvertiser during the wear preceding the 60- or
d5-day smuwiory LLC period. We belewve that such a
onc-year péridd will be sufficient (o establish the licens
ee's curcend make good practices with regard to its mosl-
favored advertisers. We also affirm gur prior rubfing that
make gonds for political spots must air before the slection
Pwhere (he licensee would so treat 1ts roosl-Rvored com-
mercial sdvertiser where tirne is of 1he #3sence,” 7

K. TCalculatbon of Make Good in LULC.

103, fssuc gnd Commentr, The YERM also reigraes the
Commission’s policy that prices paid [or make poods s
he included in the station's calculation of lowest anit
charge. '™ Many commentars assert that make-good op-
tions should be provided 1o candidpes an ihe same ierms
as 10 commercial adverfisers, but ihat make-pood  spots
should nol be included 100 caleudaling the LUS ™ Ae-
cnrding i the commenters. make goods can be wsed (1}
t "make up" W a commercial advertiser for any ingonve-
nience in preemprion. '™ {2 w0 make up for any tarlure
L medl awdiensce reach or rarings requirements, ! o (3)
e warregt for preemprions owside (he stalion™s comirul.
such as neework changes. techmucal problems, show gan-
cellatiens ar sports overruns. ' The commeniers argue
that make goods given T such reasons Jdo nog confer
addminnal henefits ot discownes, and thus shaould not be
inchuded  in LUC  cplculmions. '™ Morcover. (e
CoHMmNCEIET, Assert that am advertiser generally valwes a
make gooel spot bess than 1he orgingl spot purchased,
while anoiher adverieser might place 3 higher value on
Ihe sarme [ime. %0 ir s ool fair or accurare o fackar any
vharge fur 1he make good ino the LUC. ™

[ 14 Precewon, As discussel above, we recognuze that
make pomds are an imlegral aspect of rthe sale of
pregmptible time and shat they may. in some ciccume-
stances. bestow an adddivnel bengfit or discownt on Lhe
advertiser whose preemptible spot s made pood In order
te ensure that poditical buyers alse are able w enjoy these
alvantages, we will contiowe our palicy of regquiring sea-
hons (o mclude make poads in LUC calepdahions. This
medans thar, when compunng the UL fior a given class of
rivme. A hroadcasier muost include the rate paid by an
alvereiver whiose spol was "made pood” doring the rel-
cYan! period.

Is~

1A Public MVegfee, 4 FOC Red o 3923,

fid.

See, e, eorarments of AFB a1 H NBC a0 44, Gillewr a1 14
PSTY a1 I Cak al 15,

Y Lo W ogomanens a 15

AB eomments 21 15

Gilleoy comments 17,

fox further 2iki Lthe Commssion 1o confirm that, with
respelt [0 cable. make goods giver for awdiende undeérdelivery
on one cable chapnel shopuld Aol ampact the LU o any

Ihe
Ind

141
(L]
143

I35, Where the value of the make-good spot s equal w
that of the original spad, our podicy ohvinusly will have
ng praciical efecy on the LU, since rhe raie for either
spot will be (he same. We recognize, however, thal sia-
tians somelimes chotse 1o "appease” an adveriiser whose
spol has been pregmpled by runang & make-good S0l in
a2 more valuable time period. [0 Lhis suwarion. 1he
adverciser recaives an addilipnel beaefu or discount thet
should alse accrue to candidares who have purchased the
sanye class of lime in the same period. Accordingly, we
will require 1hat. where a suation places a make good in g
rore valuable program or daypacr, the value of 1har make
gooad riust be f@ciored inoa the calculation of the 1LC for
that more valuable program or daypart. Candidetes pure
chasing the sams class of lime who have paid a higher
rate for the program or daypar will e eatiled 1 3 rebane
of the Jifference berween the rate (hey paid and che rane
of the made good spor.

1A In addoion. the Commpsaon will continug 1w per-
mit exclusion from make-good calculations any make
goods or Bonus spots furnpshed o meet contragted-for
promises of Lerfain audience numbers, demographics. or
ratings. when 1hat is 1the starieen’y practice for selling 1ime
to huth commercial and polatical mlveroisérs. Furtheér, just
as for commereial advertisers, if a candidate’s promised
audience delivery f3ils o be realized. the candidare s
entnled o additional make-goad oF Bonus spots in the
Lame manner as commersial advenisers

L. Sold-Owm Time-

LLY. franwe aref Comtments. The SPRM sought commend
on whether preemprible lime gould gver b sald put singe
a huyer can offer 10 pay 8 higher rale ant preempt an
ingumhent. ARC siates that the Burcau's slatement in the
L9900 Chestroms dad Amswers that "wnless the entire inven-
wry s sold ot on a poa-preempihle Basis. a licenses
must s&ll o candidates at the commercial selling level for
preempiible cime”™ cffechively creates mandatory access al
sdds ek Section 31577 Other commenters note 1hat
price alone iv noc the driving force behind the availabaliny
of time bocause the Jdisruplion & program [Oogs or poien-
val adverniser  Jdissatisfaction  from  preemprion coyld
vuiweigh the banefis from a shighely o even significamiby
ingreased vare, " Conversely, Natianzl Media asserts that
preempiible time can never be sold wur; MPL siates that it
is "highly unlik¢ly”™ tha pregmpiible time would ever be
wold put. with 1he Olympics and the Super Bowl| creaung
possibie exceptions. I

1Lk Drcisenn We aake 1his accasion to o clanfy our
sold-our policy. This policy would  msl. 8% some
commenlers st o beligve. force stalions o atford can-
idales access @ a particular program. Such a concern
confusts vur sald-our palicy as it refers @ LLC with the
concept of “reasonahle access™ for federal candidatles. Our

sphstrigte chaomel, We apree winth 1his interpratannn. For exam-
ple, il an sdverieer buys 1ime on the Biscowery Channel. fils o
achieve 1he bargaiped-for audienge meich and 1 then given a
make pood o THT, 1har make gl will nor be presumed
have a separate value that mos be included in the LULIC caloula-
vins for THT sales, {om Sormrngnts A 23

I NBC commens ar 44,

"% Comments of ABC at (2,

¥ Dmiw Lohnes and Albersan commenrs ac 31

19" Comments of Marional Media a1 7. MPC at 5.
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LU sald-out policy states than statons may nol el can-
didaies that the preemptible time is sold out in erder io
Force them o purchase non-preempiible spots in the same
pragram or time peniod. There is no requirement, haow-
ever. than statons sell candidates spats o a parncdlar
progeam in the brst place. We merely state that onde a
stafion decides (@ sell 1ime within 2 given perniod. i can-
tot inflate the price of @ spoy s0dd to a candidare beyond
the minmimum necessary (0 clear by claimung that all
"preemptible” time is sold oyt

119. We believe that this pohicy should e maintained
in onder to assare that cgndidates are not i propee|y
sicered toward buying fixed lime in a program on the
hasis thal all the preemptibte tme in a parlicular show s
sald put Preemptible time is not only a class of time bui
also a discaunt privilege, and, a5 such, o cannol be bolh
offered 10 commercial adwertizsers amd denied o candi-
dates. In addition. preemptible Lme, by 15 véry nature,
canncl be "sold our" becawss an offer of a higher price
will almoss always preempt a lower priced spot. o the
event A siation uses varying levels of preemption prolec-
[on B4 3 means of establishing different clpsses of imma-
diately preemptible fime, i1 may disglose 19 candidafes
that lower priced spots are unbikely to ciear 10 hight of
previous sales. ' However. we gmphasize (hat stations
may nol wse this disclosure process (o pérovade candidates
1 buy premium-priced fixed or nonpreempiable spois by
claiming 1hat a given level of preempeible fime has bean
fully sold and, therefore, is unawvgilpble.

Y. FOLITICAL FILE RECHAREMENTS.

=0 fijue and Comrments. In addition to those require-
ments spelled out i the Commoaon’s rdles the Com-
mission  has  developed  policies  ained  ar assuring
cemplete. accurate and readahle policical files I Crme
SOmrmanters mantan that the Commssine should leave
the. polmical file rulér alene <= they are sdeguate and
should not be made more hurdensome. Y Oihers reyuest
that the Commission estahlish 2 wmiform politicad Nile
farmat for igensees 10 fallaw ' Some commeners speci-
fr what ocuments shoudd he included in the file. MPC
sugpents 1hal all raieys as desclosed 0 candidates shoukl he
placed in the political file, ™ CB% suggests that the file
include a record of all reguests for ame, records of timeg
purchased, rhe time date. rate-class of each spot. a aoanion
iF ke spor owas ool guel as origionally purchased (pre-

P We npee mhar wauons selling preempuble ime on 3 st

auctien basis [p.e.. price s 1he oalp wvariaele and rthus only a
single class of tamg by dpvaelved| could am sweer candidaies 1o
purchase 1 premium-priced cless of ime (dor ¢agmple,” non-
preemprible’ vime) by informing therm 1ha all pesermpiible nme
win "seld put” because. by definnion. such preemprible 1ime
Sanmnt ke sald owt.

Section VLU of the Qommssion’™s roles regoices
broadrasiing slaions 1o

wo |Kleep and pernii puoblic nspestion o 3 Cannplete
record (policical filel of all regoerss for broadeast 1ime
made by or on behalf of candidaws for public office,
ogeiher wicth an appropriate nowlion showing the ois-
potfion made by the licensee of such requess. aad the
thutrges made, of any. il the request is granted When free
time s provided for use by or on behalf of such can-

empred, rescheduled, mmle goodl. ut thar i should Aol
be required to include & notice of 1he ¢xact time each ad
runs because that "would he (00 burdensome = 23

171l Kahn and Jablomshi state than the file shoyld ke
self-explangtory and should provide descriptiors of the
various chasses of time; spots ordered; rate appiied: wheih-
¢r and when spot ren; il preempeed, sheiher 8 make pood
whs provided; the amount of refunds, il any: recongili-
ation of any rebanes; rate cards and a written stalement of
the licensee's political policies. ™ Wilson requests that the
Commission confirm that 1the requirement w0 place ad-
wertising orders in the public file "as spon as possible”
means 25 long as it 1akes o0 make @ copy and gl i in the
file withour delay, 2

122, PHS suggests thal the Commission should agcep
Ihe poesd failh exercise of Licansee judgment in organizing
arid tmaintaining the public ble. eaforcing a “rule ol
reason.” 2™ PBS maintains thal there should be no penal-
ties Tor pogd faith mitempis &t compliange because there
can be regsonable dispulahle violations of the file nules,

123, Decision. We believe thal our currenr rule
73.10400d) adequetely addresses the political file reaquire-
menis and that continualion of cur exisling policies will
hest serve the interésts of both candidates and broad-
casters. We will conbinue w require (hel stations maintain
et and sccorare poltical Nles <o rhat anyone viewing
ihe contents of the file will be able o readily discecn what
the station has sold or otharwise provided to exch and
evary candidate,

124, In addition, (he rule requtices sanions (o documeant
the "disposition of reguests," Therafore, we will conrinue
the policy requiring a <tatipn 10 fale informalion showing
the schedule of the ume provided or purchased, when
spots actually amed. the ralgs charged and the classes of
time purchassd. This wvial information s neocéssary o
defcrmineg whether a siatipn is affording equal opporcu-
nities and whelher the candidate is geting favorable or
unfavorahle tresiment in the placement of 3pors. spe-
caally in light of the wide rotatwns offered hy most sia-
tions. We will also conlnue to aoterprel Tas soan as
possible” as meaning immediaiely. wnder normal circom-
stances,

didates. a record of the free time prowided shall be phaged
in the polivical Gile. All records required By this section
shall T placed in 1he palifical file as woon as possible and
shall be cetanned For 4 period of twao years.

7 CFR. TALIWRD) (emphasic addedt. we afse, T CF.R.
g Lka W, 2050d | fur cable provimien,
IR Cllen cortite ats 3L 14,
M Koteen aod Mahaiin comments ar 34, AFB alsn sugpests that

.1he Commission speciby whal informasion rcelaed 1w cebanes

should be mainwined in 1he palincal e, &FB commmenry ar 44,
“05 MPC comrmems a1 5.

SRS comments a3,

M Kahe and Jablonski ¢omments a1 10,

205 Wilsan commens at 2.

44 pES commends at 1.
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ORDERING CLALSES

125. Accordingly. IT 15 ORDERED 1hat pursuant Lo
Ihe authoriry contained in Sections M HexTy, 315, and
317 of the Communicalions Act of 1934, as amendad, 47
USC Secuons 312{aK7), 315, and 317, Parts 73 and T6
af the Commission’s tules, 47 CFR. Parls 11 and 76,
ARE AMENDED, a5 sct forth below, Moceover, because
the prirtary sexson for the 1992 presidemial elections
begins January 4 1992, and because candidates and
hroadeasters need cortainty i the administzation of our
political brosdcasting rules. pursuan o 5 US.C Section
ST W3y, we find GOOD CAUSE lo make these rules
effective January 4, 1991

126, 1T 15 FURTHER ORDERED that MM Daocioet
Mo, 91.168 is werminated, Furiher infermarion on ihis
procesding may be obtained by contacting Milton O
Cross, Robert L. Baker, ar Marsha ] MacBride. Mass
Madig Hureau at (202) 632-7585. or [Hane Hofbauer,
Office of General Counsel. al {202) 632-7010.

FEQERAL COMMUNICATIONS COMMISSIONN

Dwonna B, Searcy
Secretary

AFPENDIX A
FORMAL COMMENTS

Alabama Broadcasier’s Association (ABAD
American Brosdeasting Company (ABT)
American Family Broadcasi Group. Inc. {tAFBCH

Association of [ndependent Televisian Scarions. Inc.
(TNTY:

Busse Brogdcasting Corp. (Busse)

Californaa Swats University (5an Dicgo Sace Univer-
siy) (TS5

CBS Inc. (CHS)

Covingtan & Burling: Bencdek Aroadeasting Croup.
Lin

Broadeasting Cocporation. Midwext Television. Tnc.;

Post-"ewswetk Stalions. Inc. Providence Journai

Company:
The Spanan Radiocasting Company {Covington and
Burlingh

Cox Cahle Communications, Ine. {Cox)

Dow. Lohoes & Albertson: A, H. Belo Corporarien:
Booth American Company: Brill Media Company.
Inc. Cosmos Brosdeasting Corp.: Cox Emerprises,
Inc.. Criversifed Communications, Grest Empirt
Rroadcesting Corp.: Multimedia. Inc.: Stauffer Cor-
munications, Inc. (Dow, Lohnes and Alberison)

Federal Election Commission (FEC)

Fisher. Wayland. Cooper & Leader, Stawe Broad-
casters Association ol Arizona, Connecucut, lowa,
MaryiandDiarict of ColumhaDelaware, Minneso-

ta, Misouri, New Hampshire, Mew Jersey. Okiar
hama, Tenneses, West Virginia, Wisconsin, [SPA
Gillett Communications, ¢ af. (Callent

Greater Media_ [nc. {Greater Media)

Hogan & Harnson: Fox Television: Albriftan Carn-
municatipns Company, Federal Brogdoastag Lom-
pany (Hogan and Hertson) loind Comments  of
Public Broadcasting Licensces (FCPRL) KIVI Chan-
nel & Television (KIV1) Koteen & MNahalin on Be-
half of 8 Brosdcasters: Grem American Television
and Radic Company. Inc; Kelly Broadcasiing Cam-
pany; Kelly Television Cempany: McCraw-Hill
Broadcasting Company, lnc. The Mew York Times
Company; Renaissance Commupications Corpora-
tion; Castle Broadcasting:

wWERV-TV, Inc. (Koieen and Mahaliny Law firm:
Barnes, Browning. Tanksley & Cesurellac Long
Aldridge, & Norman. Savell & Williams: Yenema.
Towery, Thompsen & Chambliss {Kahn &
Jablanskip Media Placement Consultants, Inc.
{MPC) Mational Association of Broadcasters (NAB)

Nalicnal Media Inc. {National Medial

NBC, Inc, [HBLC}

Narih Caroling Assaciation of Broadrasters {NCAB)
Osbern Commubications Corp. [Osbornd

Chutlel Beoadcasiing, Inc. fOulel)

Paducah MNewspapers, Inc. { Paducahy

Public Broadcasting Service (PHS5)

Pecpic for the American Way(Citizen’s Feritian)

People for the American Way'bedia rfucoess Projed!
i PAWMAT)

Pulitzer Brosdeasang Company and WDSL Televi-
sion, inc (Fulitzen)

Beed Srith Shaw & McClay on Behall of: Califor-
nig  Cwegon  Hroadcastimg.  Gennent Lo Inc:
Gaylard Broadcasing Company. Lee Enlerprises,
[RSSM)

BTNDASociery  of
{BRTNDA)

Shamrock Broadcasting. Inc. 1Shamrock)

Professional Journalists

Srate of Conmecticul

Telecommunications Rescarch and Action Center &
Washurgion Ared Cinizens

Coalirion  [orerested
Rights iITRAD)

Washington State University WL

Westinghouss Broadcasting Company. Inc. {Westing-
huse |

Wilson Commuonication Services, Inc. (Wilon)

i Viewers'  Constijational

REFLY COMMENTS
Allbrition Communications Company {Allbriltan)
American Family Bropdcast Group, Inc. (AFB)

Association of Tndependent Television Statians, Inc.
{INTV)

L1

FCC 91-40)
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{hannel 40 Licensee, Inc. {KTXL)
Gray Communicaions Systems {Crray)

Law Firms; Bames, Browning, Tanksley &
Casurelle; Long, Aldridge, & MNorman; Savell & Wil-
liams, Venetma, Towery, Thompson & Chambliss
(Kahn & Jablonski]

Media Placement Consultanis Inc. (MPC)

Meadia Plus

Nalional Association of Brogdeasters (NAR)

Sanh Carolina Association of Broadeasiers (NCAD)

Fecple for the American Way'Media Access Project
(PAWMAP)

Fublic Broadcasting Licensees (PBEL)

Fadio - Television News Direcises Associations. Re-
porters Commuttes for Fréedom of the Fress and
Society of Professiwmal Jowrnabses (BTN Tele-
commericalions Resegrch and Actuon Center and
Washingron Area Ciizens

Coalitien  loterested n Viewers'
Righis {TRAL)

Constitational

Appendix B
Tille 47 CFR, Paris 73 & 76 are amended as follows:

(c) A person sesking nominalion @ any public of-
fice, excepr that of Presidem or Vice President of
the United Stares. by mesns af a conventian, caucus
ot sitmilar procedure, shail ke considered a legally
qualified candidewe i, in addition © mesing the
requirements s&t forth an paragraph (a) of 1his sec-
tion, that person makes a subsiantial showing tha
he or she 15 a bone Ade candidate for such nomina-
tion: Excepi. that mo persan shaell ke considered =3
legally quatwied candidgre for nominatien by the
megns set forlh in this paragraph prior w 90 days
before the beginning of the conveEauUOn. CAWCUS OF
similer procedure in which he or she seeks nomina-
fom.

{dt A person seeking nominaticn for the office of
President of Vice Pressdent of rhe Unifed Soues
shall, for the purposes of the Communicatians Acl
and the tules thereunder. be considersd a legally
qualified candidate only in those Statds Or Werritorids
it (he Dismric) of Columbial im which, in addinon
t0 meeiing the requiremeénty s*t focth a0 paragraph
(a) of this secimn:

il) He or she, or proposed delegates on his or her
behall, have quaiilied for the primary of Presiden-
tal preference ballor in that Stane. (erritory or the
Districn of Columbia, ar

() He or she has made a substantial showing of a
hong fide candidacy for such nomination in tha

T FCC Bed M. 2

| The guhorily citation for Parl 73 continues tooread
as fallows: Autharity: 7 ULS.C 154, 303

2. Secrion 2319 5 revised in dts entirgly do oread ay
Fipl s

Sware, 1ercitory of the Districy of Columhia; Except,
that any such person meeling the requirements sel
forlth in pacagraphs {a) |+ amd (23 of this section 1n
a1 Jeast 16 Sies (or nine and 1he Dastrico of Colum-
hig) shali he considered 8 legally yualified candidate

Section 711940 Legally Qualified Candidaes for Fublic for nominativn in all Stetes. wecritories and the Do

CHTice.

{at A legally yualifiesd candidare for public office
any person who:

(L) Has publicly annouaced his or her iotention
raa for aominglion or office,

¢21 I gualified wnder 1he applicable Toaal, Stk ar
Federal law to hald the offioe for which he or she 1%
a candidate: anil

{31 Has mer the qualifications set forth in cilher
pacagraphs (hy, (o) or (d) of this section

ihl A person weking slection 10 any public office
includimg that of Presolent or Vice Presidens of 1he
Lnned Stares. or nominatien for any public office
excepl rhat of President or Vige President, by means
of @ primary, general or specigl clection, shall be
considered a legally qualified candidaie if. in addi-
twn fo meetng ithe criteria st forth in paragraph
12} of this séctuwrn, [HAt person:

(11 Has qualified for a place on the ballol, or

(71 Has puhlicly committed himself or hersell 1o
secking election by the write=in method and 15 ¢li-
gible under applicable law to be voted for by stick-
er. by wrniiing tn has or her name on the ballot or
by other mechad. and makes 4 substantial showing
that he or she is 3 bona fide candidate for nomina-
Lo or office.

trict of Columbia lor purposes of this act.

ie} The etm Tcphstancial showing™ of 4 bona fide
candidecy as used 1 paragraphs (B). (c) and {d) of
this section means evidénce that the person claim-
ing to he 8 candudae has engaged 10 3 substantial
degree Im aciiviliss commonly associated with poliei-
cal campaigning. Such activicies normally would in-
clude making campaign speeches,  distributing
campaign lirgracurg, issuing press releases, t: T FTHE
ing & campaign committer. and gstablishing came
paign headquarters [even Ihough the headguareers
in some instances might be rhe residence of the
candilale or K campaign manager). »of all of the
Listecd scfivilies are necessarily required an esch Case
10 demanstrate 3 subsianrial showing, and there may
ke activigies nnl listed herein which soald oontri-
Bule o such a showing.

3. Recnom 731941 is sdded o resd 85 Fallows:
Sectlon 73.E94F Equal Opportunilies.

(8) General requirermnents. Except as otherwise an-
dicated in Section 711934, na sanon licensee s
required 1o permol the wse of ws facilines by any
legally qualified candidzte for public office, bud if
any hcensee shatl permic any such candidate to wse
s facilities. il shall affard equal apportunitias w all
other candidates for that office o use such facilicies,

00
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Such license¢ shall have no power of censorship

over the material hroedesst by any such candidete.

Apprarance by & begally qualihed candidate on any:

{1} Bana fde newscast

t2) Bona Ade news interyvisw,

t3} Hona Ade news documentary (U the appearance of
the candidaie is ipcidental to Lhe presentalion of the
subjecl oc subjects covered by the news documenLaryl; or

{4) Cnsthe-spor coverage of bona fide news cvents (in-
cluding, but aou limied to political conventions amd ac-
tivities incidenial ther=to) shall not be deemed to be Use
of a broadcasting station. (Section 31502} of the Commu-
nications Act,)

thh Uses. As wsed in This Section and Section
731942 the term Muse® mmeans candidale appeat-
ance {including by woice ar picture} or political
advertisernent thay is nol exempt under Section
71,194 1{ai 1)-{4) and thal is controlled, approved or
sponsored by the candidate at the candidate’s au-
thorized Commines after the candidae becomes le-
glly qualified.

ic) Timing of Request, A request o equal

gpportunities musl be submiked 16 the licenset

withun 1 week of (he day on which the firsl prior
ugs giving risc o the right of equal opporlunities
occurred:

Previded, Aowever, That where the person was notb 4
candidare ar rhe (ime of such RrgL prior use. hé oOr she
shall submit his or her reguest within 1 wesh of the first
subsequent use afier he or she has become a legally
qualified candidare for the office in question.

td) Burden of proof. A candidare requesting equal
opporiunities of the licensee or complaimimg of
noncompliance 1o the Commission shall have the
burden of proving that he or she and his ar her
opponent are legally gualified candidples for the
same public office.

{¢] Discrimination between candidates. In making
ume avaitable o candidates [or public office. no
livenses shall make any discriminglion hetween can-
didares n pragtices, regulations, facikities, or services
for or in conneclion with the service remulered pur-
augne to this parl, of makes or give aoy preference 1o
any candidate for public office or subject any such
candidaie to any prejudice or disaduantage. nor shatl
any lictasee make any contract of olher agreement
which shall have ihe effect of permating any legally
qualified candidaie far any public nffice 1o broadcast
10 the exclusion ol other legally qualified candidates
fur the same public office,

4. Section 71,1942 15 added o read as follows:

Sectlon 731942 Lowest Lnlt Charge.

{at Charges for use of stalions. The charges. if any,
made for \he wse of any broadcasting sialion by any
person who is @ legally qualified candidate for any
public office in connécuon with his or bér cam-
paign for nomimation for election, or eiection, Lo
such office shall non exceed:

{1} Druring (he 45 days preceding the date of a

primary of primary runaff elecuon and during the
60 days preceding the date of 8 general or specil

———

election in which such person is a candidate, the
lowest unit charge of Lhe station for (ke same class
gngd amaunl of time for the same perigd.

{i} A candidatz shall be charged no more par unit
than the station charges its most (avored commercial
s vertisers for \he seme Classes and amounis of time
for the same pericdds. Aoy staion practices offered
to commercial adveciisers 1hat enhance the value of
sdverlising spots must be disclosed and made avail-
able w candidaies, Such praciices include butb are
nat limleed 0 any discount privileges that affect the
velue of adveriising, such as bonus spols. ime-sen-
gilive make pgonds, predmaplion prigrities, ar any
aiher factors thal énhance the value of the an-
NOUnNCEMent.

{ii! The Commission recagnizes non-preemptible,
preemprible with notice, immediately preemptible
and run-gfschedule as distinet classes of time.

(iii} StEtions may establish and define their own
reasonable classes of immedialely preemptibhe time
st long as the differences berween such classes are
bated on one or more demonsitable benefits asso-
cialed wilh each class and are not hased solely upon
price or weatity of the pdvertiser. Such demon-
strable benehs include, but are not Jivnned o, vary-
ing levels of preemption protestion. scheduling
fexitility, or associated privileges. such as guar-
anteed 1ime-sensitive make poods. Statigns may not
use Class distinctions w defest the purpose of the
lowest unit charge requirsment. All ¢lasses must be
fully disclosed and made available 1o candidates,

{iv] Stations may establish ressonable ciasses of
presmprible with notice time so long as they clearly
define all such classas, fully disclose Iheém &nd make
them available (o candidates.

{v] Siations may treal non-preemptible aond Mxed
position Bt distinct classes of time provided that
stanions artaculate clearly the differences berween
such classes fully disclose them. and make them
available 10 candidales.

{vid Stations shall not establish a separate. prémium-
priced class of time sold oaly to candidaies. Staiens
may sell higher-priced nonpreemptible ac fxed nime
1o candidaies if such g class of time 1% made avail-
ahle oo a bona fide basis 10 bory candidates and
carmmercial adverlisers, and provided such class s
not functionally equivalzar to any lower-priced class
of nme sold ta comrmercial advertisers.

{wilp Unin vates charged for the las-minute sale
{"fire cale™} of available inventory must be included
in the caleculation of ihe lowest wnil charge for sll
time s0ld (o candidates duting the perind ar daypart
or program (regardless of when candidates originatly
purchasad-ordered their spors), but such calculauon
ssighlishes the lowest wnit charge only for the pe-
rind, daypari. or program in which such fire sale
spots actually aired. Morcover. if a Licensee permils
candidaies (0 use (s broadcas facilities, such las
midute sales must alse be made available w can-
didares.

{viiiy Lowest unin charge mey be calculated on a
weekly basis with respect to tme that is sold on a
weekly basis, such as rowations through parbular
programs or dayparts. Sanons electing o calculars

Tol
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the lowean unit charge by such a maihod mus
inchude in that caloulation ell raees for all ane
pouncements scheduled in the rptation, including
announcertents airgd ooader lomngterm advertising
contfpcts  Stalions may implement rale increases
during eleciton periods only o 1he exten Lhat such
incrensss constitule "ordinary business praciices,”
such a5 seasonal program changes ar changes in
audience ratings.

(ix} Stations shall review (heir advertising records
Fgril;‘:d.il’.‘ﬂ]l._';' throughout the elaction period o derar-
mine whether complignce with this seclion reguires
yhar candidates receive rebates or credits. Where
negessary, stations shall 1ssue such rebates or credies
proripily.

{#) Unit rales charged as part af sny package,
whether individually negotiated or generally awail-
able to all adverrisers, must be ncluded in the
Ipwest unit charge calculation for the same class and
lengih of lime in the same time period. A candidate

tions may use ressonable discretion in making (he
disclosure; provided, however, that the disclosure
includes, ar a runumum, 1he fellowing information:

(1) A description and definilion of eaCh class of
Lime available lo commercial advertisers sufficiently
compleie to aflow candidates to identify and wnder-
siand whai specific auributes diferentiare each class;

{2} A description of the lowest unit charge and
related pri\'ih:gﬁ tsuch g5 pripritics sgainst precmp-
tipn and rmake goods pripr to specific deadlines) for
=ach class of lime ofered g commercial adveriisers,

(3} A description of the siation’s method of selling
preseplible time based wpon adverfiser Jdemand,
commonly known as the “current selling lewvel”
with the stipulation thal candidates will be aple 1o
purchase a1 these demand-generateéd rates o the
Larne IMAanner a5 Commercial adverisers:

{1} An gpproximaticn of the tikelihgod of preemp-
tiem [ each kind of préemptible time; and

TFCC Red Mo, 2

(3) An explanation of the station’s sales preclices, if
any. that are bastd on audienge delivery, with the stipula-
fion that candidates will be abie 1¢ purchase this kind of
urne, if avallable 0 commercial advetisers.

canngl be required 1o purchase advertising in awvery
program ar daypart in 2 package as 3 condition lor
obtaining package unit rates.

(xib 3tations are mon required oo omclude non-cash
promoiional  merchandising  incentives tn lowest
unn charge calculations, provided, however, that ail
such moentives must be offered w candidates as part
of any purchasss permined by ihe figensge. Bonus
wppris, however, must be included in (he calculation
of the lowest unit cherge calculation,

(an} Make goods. delined as the rescheduling of
preempred advertising, shall be provided o can-
didates prior 10 eleciion day if & station has pro-
vided a iime-sensilive make good 1o any commercial
adveriser  who purchased time in the same class
during 1he pre-slection perinds, cespechively  sei
forth in paragraph (ay 1y of this section.

(xiiiy Stalions musl disclose gnd make available to

candidates any make good policies provided to com-

mercial adverusers. If a station places a make good
for any commeércial advertisér or oithér candidete in

a maore valuable program or daypart, the walue af

such make gaad must be included in 1the calculation

of the lowest unil charge for rhat programps oOF

Uawprari.

2 A any time ather than the respeclive periods sef
tarth in paragraph {a){1} of this seclion, sations may
charge legally gualified candidates for public office no
maare (ham che charges made for comparable ose of 1he
stativnn By commercial advernsers. The rates, iF any,
charged all such candidawes for 1he same office shall be
unifarm and shall not be rehated by any means, direct or
indirect. A candidate shall e charged no more than the
rale the station would charge for comparable commercial
AUvErLIsinE.

(b IF a station permng a candidate o use wis facila-
ties, the staion shall make all discount privileges
offercd (o commercial adverfisers, including 1he
lowest wnil Charges for each class and fe2ngeh of ime
i the same ime peniod and all corresponding dis-
count privileges, available o candidates. This duty
mcludes an affirmanve duty o disclose ta candidetes
informabion abour rares and all valug-enhancing dis-
coupt privileges offered commercial advertisers. Sa-

() Once disclosure is made, staions shall negotiate
in gond fRith o actually sell time to candidaies in
gocordance with the diselosure.

(d) Thas rule {Section 73,1%42) shall nov apply o
any siation hicensed for non-commercial opergfion.
5. Secuon 731943 15 added 10 read &8s follows:

Section 73,1943 Politkcal Flle.

il Ewvery licensee shall keep and permit public
inspeclion of a complee and orderly récord (poline-
cal filey of all requesis for broadcast (ime made by
ar an behall of 4 candidate Tor public office, to-
gether wilh an appropriate notation showing (he
disposition made by the licensee of such reguests,
and the chacges made. il any, if the reques is grant-
ed. The "disposition” includss the schedule of time
purchased, when spors acrwally aired. the rates
charged, and rhe classes of lime purchased.

(b)) When free 1ime 15 provided for use by or on
behalf of candidares. 4 record of the Frée ume pro-
vided shall be placed i the political Gls.

tc] All racords required by this paragraph shall be
placed in the political file ag spnn Bs possible and
shall be retamead for a perod of (e years, As soon
os posible means immediacely absent unuasual cir-
CUumstances.

4% Secoon 731944 5 added as follows:

Section 73.1%4d BEcasonable Acciss,

(o) Section M MaldTh of the Communications Al
provides that the Commission may revokes any sia-
lian license ar construction permil for willful or
repeated Failure 1o allow reazongble access (o, OF o
permit purchase of, reasonable amounts of time for
the use of 4 broadcagling stauon by a tegally quali-
fied candidate for Federal eleclive office on behalf
of Ris candidacy.

T
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by Weekend Access. For purposss of providing res-
sonable Mocess, 8 licensee shall make s facilities
svailable for use by federal candidates on the week-
end defore the election il the licensee has pravided
similer #ccess 1o commercial sdveriisers during the

That where the persan was pof 8 candidate B the time of
such FArst prior use. he or shr shall subpmit his or ber
reguest within 1 week of the first subsequent use afier he
or she has become & legally gualified candidate for the
affice in guestion,

vear preceding the relevant election perind. Licens-

ees shall not discriminate berween candidares with

regard to weekend acoes.

b, Sectipn T3.1212 5 amended by adding a last sentence
1w paragraph (a2 to resd as follows:

Gectlon T 121 2(RH2H1 Sponsorship ldentificatlon

A aww

1a )iy * * = In the cate of political 1elevision broad-
casts wndar this paragraph and paragraph {d} of Lhis eC-
fion, 1he Broadcast must congin both a visual and aural
AnnounceEmenl.

LI N N

1. The auwthority citauion for Pert Té continues (o read
g5 follows: Authority: Secs 21, 3, 4, 301 303, M¥7. 308,
1009, 4R Star., ax amended 1064 1065, 066, 1081, 1082,
[OAY. |04, 1085 47 USC. 152 153, 154, 301, 303, 307
D& 34,

1 Rection 76205 i revised it ils endirety 0 repd as
ol lnws:

Section T6.205 Origination Cablecasts by Legally Quali-
Ned Candidates for Public OfNce. Equal Opporiunities,

tay Cieneral requirements. Mo cable television §¥s-
iem iy required to permil (he wse of os Facdlities hy
any legally qualified candidawe for pubhc office, bt
it any systemn shall permit any such candidare to use
ils faciliies, it shall afford equal epponiunilies ta all
orher candidaies for (hat office 10 use such lacilimies,
Such system shall have no power of censorstup over
the malecial broadcest by any such candidate, Ap-
pearance by a legally yualified candidale on any:

(11 Bona fBde newscasi;
(27 Bona Ade news iaErview:

¢3t Bona Fide news documentary (if the appearance of
the candidate is mcwdemial w ihe presenation of e
subject or subjects covered by the news documentaryk or

1dy on-thespot coverage of bona fde news evenls {in-
cluding, but nou limited to political conventions and ac-
Liviles incidertal theveto) shall oot be deemed o be wse
of & system. (Section 3135ia) of the Communicanons Act. b

(b1 Uses. As wsed in this Seclion and Seciion 16 20,
the tersn "use” means candidate appearance (includ-
mg by woice or pictdre} ar poliucal sdveriisementt
that is not cxempt ungder Section 7620508014}
and that is conirolied, appraved or spansored by 1he
candidate or the fandidaic’s aulhorized Cormmicee
after the candidate begomes legally qualified.
ic) Timing of Request, A request for equal cppotiu-
piries must be submirted to the system within | week of
the day on which the first prior vse giving rise o the
right of equal oppornunsties oocurred: Provided, Rowever,

id) Burden of proal. A candidate requesting equal
opportunities of the sysiem or complaming of
aoncompliance (o the Commission shall have the
burden of proving that he or shc and his or her
opponent are legally qualified candidares for the
same public pHice.

f&) Discrimination berwesn candidates. I making
rime available 1> candidaes for public office. no
systern shall make eny discrimination bejween can-
didates in practices. regulations. facilities, or services
for or in conmection with the service rendersd pur-
suant 1o thic part, or make or give any preference 1o
sny candidare for public officc or subject any such
candidate (o any prejudice or disadvanage: nor Shail
any sysiem meke any Ccantracl or olher agreerment
which shall have 1he effect of permitting any legally
guatified candidare for any public office 10 cablecast
10 1he exclusion of other legally gqualifisd candidales
for the same public office.

3 Section Th 206 15 added to resd as follows:

Section 76,286 Lowest Unfil Charge.

{a) Charges for use of cable relevision systems. The
charges. if any. made for the use of any sysiem by
gny person who is 2 legally qualified candidaie for
gny public office in coaneciion with his ar her
campaign for nomination for election. or election,
to such office shall not exceed:

t1} During the 45 davs preceding the dae of a
priciary or primary runcf elecuon and during the
&0 Jdays preceding the dJace af a genmeral or special
election in which such persin i» a candidate, the
lowess wnit charge of the system for the same class
and amount of Lime for the same period.

iy & candidase shall be charged no mord per uni
than ihe system charges ws most favored commercial
advertisars for the same classes and amounts of time
for the same peciods. Any system praclices offered
w commercial advertisers that ethance the value of
advertising spots must be disclosed and made avail-
abie w candidates. Such pugcrices include bul ane
not limited o any discount privileges 1hat affect the
value of dvertising, such as bonus spols, (ime-sen-
sitive prake goods. preempricn prorilies, or any
other faclors than eahance the value of the aa-
nouncemenl.

(i} The Commission recognizes non-preemptibic,
preemptible with notice. immediately presmplible
arel run-of-schedule as distingt clawses of time.

tiii) Sysiems may establish and define their own
veasponabie clmses of immediately preempuble (ime
so long as the differences berween such classes are
based on one or more demonsirable benehls asso-
cigled with =ach class and are not bastd salely upon
price ot identity of the advertiser. Such demon-
strable benefits include, by ane nat Lumied g, vary-
ing Tevels of preemprion protection, scheduding
fexibility, or associated privileges. such a guar-
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i me-sangitive make goods. Systems may not

mm::g;:. distinctions to defear the purpose of the

o1 unit charge requirareent. All classes must be
15?1“: Jiselosed and made available 10 candidares.

y Sysiems may esahlish  reasonable claspes of
h:smpfihle with notice time so long as ihey clearly
E':ﬁ“‘: 31l such n:l.al.'i_l'.l:s,_I"L:|||3|I diselose 1her and rmake
(hem availabie o candidales.

] Gysioms mAy (reat nnn-prcclmplihlt ard fixed
5i|:i';=l'l as distingl classes of time provided thae
<rEmS articulale clearly the differéences between
{asees. Tully disclose them. and make 1hem

hc .
LIC Je 1o candidares.

m..ai]lh
+i) Sysiemis shall not establish a separale. preruum-
cicad class of timne sald only 1o :a_ndeale:.. Syw_:ms
tmay sl mgher-pticed nonpreemprible or fixed me
o candidates if such a class of time is made avall-
shle on a bona fide basis to bolh candidaes and
commercial advertisers. and provided such class is
oo functionally equivalent o any lower-priced class
gt me sold v commercial adversisers.

il Lpit rates charped for the last-minute sale
{~fire sale”] nf available mventory mus be included
in bt calenlation of 1he lowest unil charge for all
ime sold o candidates during the period or daypat
gr program irl:ganilcﬁl of when candidates originally
archasediordered their spoish, bul such celoulation
eitablishes the lowest unm charge only for the pe-
jiod. daypart. or progeam in which such fire sale
spols actually dired. Moreover. il a svalem permits
candidales 1 use s cablecast facilities, such last
minudle sAles musl alsyy b= made available to can-

Jidires.

(viii) Lowest wunit charge may e calculared o a
weekly Dasis wilh Tespeeel to time that is sald on a
weckly basis, SUCh as rolations through particular
programs OF daypars, Sysiems slecting tuw caiculale
the lowest unit charge by such a m&thod must
tgelude o thet calcuolation all raoes for all an-
npuncements scheduled in the roarion, including
annownsements airel under long-term advertising
contracts. Syseew1s may ampléement rale increases
during €lection periads only 1w Lthe ¢xtend Lhat such
ippreaset comsritung "ordinary butindss practices.”
such &5 scasonal program changes or chanpes 1
audience ralings.

tixd Sywems shall review their advertising regords
peaklically chroughowl the election period o derer-
mine whether complignce with this secion requines
that camdidales ceceive rebales oF credims. Where
névdusary. syslems shall issue sauch rebhares or credis
prormpely.

ix] Lnil raes Charped as part of any package,
whether indivickually negonared or generally avail-
ahie 1> all adverfisers, must be included 1n the
Iwest unil charge calculation for (he same class and
lengrh of ime in the spme (ime period. A candidate
cannid be required (o purchase adverising in avery
pregram or daypart in a package as a condition for
uhiifsing packapge unit rates.

Ixip Sysiems are nol vequired o include nencash
promotional  merchandising  incentives in towest
amit charge calculatwns; provided, however. thal all
Such incentives must be offered o candidares as pan

of any purchases permitted by the sysem. Bonus
spors, howevar, must be included v the calculation
of the lowest unil charge calculation.

(ainy Make poods, defined a5 rhe rescheduling of
preemipied sdvertising, shall be provided w0 can-
didares prior 0 election day if 2 sysiem has pro-
vigded g lime-sensitive make good wr aay commercial
pidveriiser who purchased rime In the same class
during the year preceding the pre-giecuion pariods.
respeclively sel forth an paragraph [ait1} of this
SACLLON.

(xiii] Systerms must disclose and make available ra
candidaics any make pood policies provided o com-
merisal adveriisers. IF a sysiem places 3 make good
for any commercial advertisér or other candidate in
4 more viluable program or Jdaypact. the value of
such make good mus be included in the caltulalion
of the lowest unit charge for rhat progracn of
daypart.

{2} A1 any time other than the réspective periods sel
forth in paragraph (adl) of Lhis section. svstems
may charge Iegally qualified candidales for public
office n2 more than the charges made for com-
parahle use of the svsiem by vommeroial sdvertisers,
The raies, if aay. charged all such candidates for the
same office shall be woifarm and shall not be re-
bated by any means, direct or indirec. A candidae
shall be charged no more than the rate Lhe sysiem
would charge for comparable commercial adveryis-
ing.

(by K a systern permits a candidate W ouse W
cablecas fauibities. the system shall make all dis-
coum privilegas offéred 10 commercial adverrisers.
including the lowest unil ¢harges for each class and
tength of dime in the same time period and all
corresponding discoum privileges. available w can-
didares. This duny includes an affirmative Jury o
fuliy disclose o camdidates information about rares
and all value-enharncing dicoeunt privileges offered
commercial adverisers. Sysierms may ust ressonahlc
discretion in making the disclosure: provided. hos-
ever, that the disclosure ncludes. 4l a minimom,
the following informatican:

(1} A descriplion and definition of sach ¢lass of
time gvailable 0 commercial adwerimers sufficiently
complete enough o allow candubaies 1 dentify and
utnd:rstand what specific auribures differentiaie each
class:

127 A description of the lowest wnil charge and
related priviloges {such 36 priorines againil preemp-
fion and make goods prior 10 specific deadlines) for
cach class of 1ime olfered 10 commercial adverlisers,

{3 A description of the system’s method of salfing
precmphible time based oupon advertiser «Jdemand.
commonly Kaown as the "current selling level”
with the stipulation 1had candidates will he ahle 10
purchase af thess demand-generabed rates in e
SATNE MABNNET &5 Commercial adverisers:

(4} An approximation of the likelihood of preemp-
tiow for each hand of préempuible time: and

T4
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{51 An explanation of the sysiem’s sales practices, if
any, that are based on audience delivery, wilh the
stipulation thay candidares will be able o purchase
this kind of rime, if available o commercial
advertisers.

(c) Onee disclosure 15 made, systems shall negotiate
in good fith 1o acwally scll nme to candidates
gocordance with the disciosure.

1 Seclion 76207 is added v read as follows:

Section 76297 Polldcal File

7] Every cable television sysiem shall keep and
pertnit public inspaction of & camplere and onderly
cecord (political file) of all requests for coblecast
time made by or an behall of a candidaic for public
office, wgether with Bn appropriate nolation show-
ing the disposition madc by the system of such
requests, and the charges made. il any. il the request
is gramied. The "disposition” includes the schtdule
of time purchased, when spots aciually aiced, the
rates charged. and the classes uf time purchased

b When free rime is provided for use by or on
behall of candidates, a record of the fiee fime pro-
vidad shall be pleced 1o the palitical file.

{c} All records required by Lhis paragraph shall be

placed in the poluical Fle as spon as possible and

shall be retaineéd Tor a pericd of (wo years, As soon

as possible means immediately absenl wnusual cir-

Cumstanoes.

1. Secrign 78321 5 amended by adding a last sentence
to paragraph {a) 10 read as follows:

Section T6.221(Y Sponsorthlp ldentification; List Reten-
Hon; Eelated Requirements.

8 % o

2] * * *In the case of polilical cahlecasis under 1his
paragraph and paragraph ic) of 1his secthwen. the cablecas
Twdl contaia Both & wiswal and aural anneuncement.

R Wk
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Dgaaxbher 12, 1991

SEPARATE STATEWMENT OF
COMMISS10ONER ERVIN 5. DUGGAN

1n the Matcer of Codification af the Commisslon'sy Polltical
Broadecascing Pollcies (MM Docket No. 91-168)

This Report and Order reprezents a vietery for wirtually
everyone affected by the pelitical broadcasting proviaioni gf the
Copgunlications Act. Broadcastera bensfit froa tha conElderabls
degres of clarity, conalatency and coherance that wa now lend to
the Comaiasilon's copplex, but vitally {mportant, politiaal
rules., Candidates BSeneflt from peolicy revisions whieh requlre
that broadomst lioansess provide politiesl ocampalgns with full
and complate disclosure of stations’ coameraial advertising
practices, & BmAJOr stsp toward ensuring that candidatsa regelve
the required lowest unit charge for thelr own 3pota. Finally,
wepauss this action cannet help but improve the delivery of
pelitlcal measagas through broadeasting and cable outleats, the
Aserican voters are the ultimate benafliciarlen.

In two relatad imitiatives, we alio are moving within our
sandate under the Communlcations Act %o bring anforcenent of the
Commiasion‘s policies under our exolusive Jurisdiction, and we
are making specific Findinga of apparent liabllity for
violations discovered during the 1990 Political Audit. Through
our Jurisdlietional ruling, we aisure aandidates and broadeasters
alike that We intend to remolve political wrosdeanting cemplainta
fairly and expeditiousaly through Compission procedures. In
additian, our snforcemsnt actions stemaing fros the Audlit
demonatrate gur resolve to sngure that statlons adhare En the
letter and spirit of the law.

These aotiona are the produst of spirited debate and
cansiderable deliberation. The result is & carefully reasoned
sat of declsions that ahould provide clear guldeposta in this
aenaltive ares.
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Deacember 12, 19%1

STATEMERT OF
COMMIESIONER SHFRRIE P. MARSHALL

Re: Report and Order in MM Docket No. #1=-168 Codification
of the Commimalcon's Polltical Broadcasting Policies

The revized Eﬂlitiﬂll broadcasting rules we adopt today are
both timely and significant becauses they should allow political
candidates and broadcasters allke to easily discern thelr
respective rights and obligations as we anter the 1992 slaction
eycle. In particular, there should be no doubt after today that
broadcasters have an affirmptive duty to discloss all ad rates
and sales practices to political candldates,

Full disclocsure is an sbsoluts must, for only through full
disclosuce can candidates, as well as the Comaission, be assured
that they are, in fact, receiving the same lowest unit charge as
a atation's most favorsd commerclial sdvartiser.

Pull disclosurs will also remove the shroud of mystery (and
controversy) surrounding the scandard bhroadcast practice o
offering different classes of advertising time for sale. Yat,
even in the offering of such classes (or unlt rates), one rule
stands claar: f£or each class of time sold, political candidates
must receaive the station's lowest offered ratse.

our rules also sake it clsar that all classes of preemprible
time offerad by a station must be based on objective, discernibla
criterla and not tha idantity of the adverciser.

Also, with respect to rabates (and make-good cbligations),
our rules now mandate that they should bs pald {or made geod)
promptly, which, in moat cases will mean well befors the
applicable slection. After all, ln our current agae of media-
baned political campaigns, receipt of several rebates before an
#lection may make tha difference batwaen a successful candjidate
and an “"also~-ran®.

T me, the most 2ifficult decision in this item is whether
ko caverse our longstanding policy of allowing licensess to
determina whather or not to accept palitical advertisements for
ingertion in newacasts., On the one hand, I can fully understand
the deaire of politicians to have access to newscastes -— thay
ceach the bighest audience of llkely voters. On the other hand,
broadcasters undarstandably fesl that their journalistic
integrity and First Amendment rights may bhe compromiged 1f they
are required to run political spots during newscasts. In the
end, oy deciaion to support cetention of tha current policy is

0¥
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SEPARATE STATEWMENT OF
COMMISS10ONER ERVIN 5. DUGGAN

1n the Matcer of Codification af the Commisslon'sy Polltical
Broadecascing Pollcies (MM Docket No. 91-168)

This Report and Order reprezents a vietery for wirtually
everyone affected by the pelitical broadcasting proviaioni gf the
Copgunlications Act. Broadcastera bensfit froa tha conElderabls
degres of clarity, conalatency and coherance that wa now lend to
the Comaiasilon's copplex, but vitally {mportant, politiaal
rules., Candidates BSeneflt from peolicy revisions whieh requlre
that broadomst lioansess provide politiesl ocampalgns with full
and complate disclosure of stations’ coameraial advertising
practices, & BmAJOr stsp toward ensuring that candidatsa regelve
the required lowest unit charge for thelr own 3pota. Finally,
wepauss this action cannet help but improve the delivery of
pelitlcal measagas through broadeasting and cable outleats, the
Aserican voters are the ultimate benafliciarlen.

In two relatad imitiatives, we alio are moving within our
sandate under the Communlcations Act %o bring anforcenent of the
Commiasion‘s policies under our exolusive Jurisdiction, and we
are making specific Findinga of apparent liabllity for
violations discovered during the 1990 Political Audit. Through
our Jurisdlietional ruling, we aisure aandidates and broadeasters
alike that We intend to remolve political wrosdeanting cemplainta
fairly and expeditiousaly through Compission procedures. In
additian, our snforcemsnt actions stemaing fros the Audlit
demonatrate gur resolve to sngure that statlons adhare En the
letter and spirit of the law.

These aotiona are the produst of spirited debate and
cansiderable deliberation. The result is & carefully reasoned
sat of declsions that ahould provide clear guldeposta in this
aenaltive ares.
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Statement of Commissioner James H. Quello

Although omly one item relating to our political broadcssting rules is on the

we are announcing a sevies of actions roday. Taken wgether, the Report and

Ordaer, the Declaratory Ruling on jurisdiction and the enforcomen actons should

some order out of the chaps thar lately has charscterized our political troadcasting
rules.

The Report and Order is 4 loog overdue and welcome updae wod clarification of
the Cormmisgion's rules governing polidcat broadcasting, particolurly those relating to
lowest unit charge requirementy, Advertising pracdces bave changed radically over
the past few years and our interpretations of the law had not kept pace. 1 believe that
by codifying our policies, we will make our requiremeaty more undersandable
candidates and easier to apply by broadeasters. [ want 10 congramiate the suff for
the excelent job they did in preparing this difficult i,

the
The Declaratory Ruling consolidmes jurisdiction over both lisbility and damages
for Section 313(b) violations whers it belongs and always has been — at the
Commission. Although I think the Rufing establishes mtw complaint procedures
without adequare apportunity for poblic comment, [ can eathusinstcally support it in
all other respects. I am issuing swoday e separte sasement on the Declaraiory Rulisyg.

The series of enforcement actions announced wday abould end the confusion
about the findings of last yosr's political broadcasting sadit. Akbough I think the fines
in some of the cases are higher than we huve agsessed for violadony of other rufes, I
geoerally support them o help demonsoats the Commission's imeat w enforce the
law. Tt is also important m note thar of the 30 sations andinad, caly rwo were found
to bave overcharped candidaes. The other twee Boes were for polidcal filke violarons.

I believe this record of compliance will improve, [ think we will find that when
our rules are clear, broadcasters are eager 1o comply.

g



	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20
	21
	22
	23
	24
	25
	26
	27
	28
	29
	30
	31
	32

