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L. INTRODUCTION
1. This Report and Order concludes the rulemaking proceeding initiated to collect

$339,844,000 in regulatory fees for Fiscal Year (FY) 2013, pursuant to Section 9 of the Communications
Act of 1934, as amended (the Act or Communications Act)' and the FY 2013 Further Continuing
Appropriations Act.”> These regulatory fees are due in September 2013.

2. In addition to proposing the FY 2013 regulatory fees, the F'Y 2013 NPRM requested
comment on a number of proposals to revise the regulatory fee program to more accurately reflect the
regulatory activities of current Commission full time employees (FTEs).*

! Procedures for Assessment and Collection of Regulatory Fees,; Assessment and Collection of Regulatory Fees for
Fiscal Year 2013, Notice of Proposed Rulemaking and Further Notice of Proposed Rulemaking in MD Docket Nos.
12-201, 13-140, and 08-05, 28 FCC Rcd 7790 (2013) (FY 2013 NPRM). Section 9 regulatory fees are mandated by
Congress and collected to recover the regulatory costs associated with the Commission’s enforcement, policy and
rulemaking, user information, and international activities. 47 U.S.C. § 159(a).

’InFY 2013, the Consolidated and Further Continuing Appropriations Act, Pub. L. 113-6 (2013) at Division F
authorizes the Commission to collect offsetting regulatory fees at the level provided to the Commission’s FY 2012
appropriation of $339,844,000. See Financial Services and General Government Appropriations Act, 2012, Division
C of Pub. L. No. 112-74, 125 Stat. 108-9 (2011). The sequester effectuated by the Budget Control Act of 2011, Pub.
L. No. 112-15, §101, 125 Stat. 241 (2011) reduced the Commission’s budget for salary and expenses to
$322,747,807. See Budget Control Act of 2011, Pub. L. No. 112-15, §101, 125 Stat. 241 (2011) (amending § 251 of
the Balanced Budget and Emergency Deficit Control Act of 1985, Pub. L. No. 99-177, 99 Stat. 1037 (2005).
However, the Budget Control Act does not alter the congressional directive set out in the Further Continuing
Appropriations Act to collect $339,844,000 in regulatory fees for FY 2013.

3 Attachment A contains a list of commenters and their abbreviated names. We have used the same abbreviations in
referring to those commenters where we discuss previous comments filed by the same parties. Where previous
(continued....)
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3. In this Report and Order we look to current data to determine the number of FTEs working
on regulation and oversight of Interstate Telecommunications Service Providers (ITSPs) and other fee
categories and revise the calculation of direct FTEs in the International Bureau. We also adopt a 7.5
percent limit to any increase in regulatory fee assessments to industry segments resulting from such
reallocation of FTEs based on current data.® We will require Digital Low Power, Class A, and TV
Translators/Boosters licensees simulcasting in both an analog or digital mode to pay only a single
regulatory fee for the analog facility and its corresponding digital component. We conclude that these
measures, which will take effect in FY 2013, will better align regulatory fees with regulatory work
performed without imposing undue economic hardship on certain regulatees.

4. This Report and Order also adopts several changes that will take effect in FY 2014.
Among these, UHF and VHF television stations will be consolidated into one regulatory fee category. We
will assess regulatory fees on Internet Protocol TV (IPTV) licensees and we will create a new fee category
that will include both cable television and IPTV. Beginning in FY 2014, we will also require that all
regulatory fee payments be made electronically and we will no longer mail out initial regulatory fee
assessments to CMRS licensees. Finally, beginning in FY 2014, unpaid regulatory fees will be transferred
for collection to the U.S. Department of the Treasury at the end of the payment period rather than 180 days
thereafter.

5. The FTE reallocations and the cap on fee increases we adopt today are interim measures
that constitute the first step in comprehensively examining and reforming our regulatory fee program so
that the fees paid by all licensees will more accurately reflect the current cost of regulating them. Various
other issues relevant to revising our regulatory fee program were also raised in either the FY 2013 NPRM
or in comments submitted in response to it. Because we require further information to best determine what
action to take on these complex issues, we will consolidate them for consideration in a Second Further
Notice of Proposed Rulemaking that we will issue shortly. We recognize that these are complex issues and
that resolving them will be difficult. Nevertheless, we intend to conclusively readjust regulatory fees
within three years.

I1. BACKGROUND

6. Each year the Commission derives the fees that Congress requires it to collect by
determining the full-time equivalent number of employees performing the regulatory activities specified in
section 9(a), “adjusted to take into account factors that are reasonably related to the benefits provided to
the payer of the fee by the Commission’s activities....”” Regulatory fees must also cover the costs the
Commission incurs in regulating entities that are statutorily exempt from paying regulatory fees,® entities

(Continued from previous page)
comments are cited we have added the date of the filing to clarify that the comment was filed to an earlier notice of
proposed rulemaking.

* One FTE, a “Full Time Equivalent” or “Full Time Employee,” is a unit of measure equal to the work performed
annually by a full time person (working a 40 hour workweek for a full year) assigned to the particular job, and
subject to agency personnel staffing limitations established by the U.S. Office of Management and Budget.

> ITSPs are interexchange carriers (IXCs), incumbent local exchange carriers (LECs), toll resellers, and other IXC
service providers regulated by the Wireline Competition Bureau.

% The updated FTE data are current as of Sept. 30, 2012.

"47US.C. § 159(b)(1)(A). When section 9 was adopted, the total FTEs were to be calculated based on the number
of FTEs in the Private Radio Bureau, Mass Media Bureau, and Common Carrier Bureau. (The names of these
bureaus were subsequently changed.) Satellites and submarine cable were regulated through the Common Carrier
Bureau before the International Bureau was created.

¥ Assessment and Collection of Regulatory Fees for Fiscal Year 2004, Report and Order, 19 FCC Rcd 11662, 11666,
para. 11 (2004) (FY 2004 Report and Order). For example, governmental and nonprofit entities are exempt from
regulatory fees under section 9(h) of the Act. 47 U.S.C. § 159(h); 47 C.F.R. § 1.1162.

2
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whose regulatory fees are waived,” and entities that provide nonregulated services.'® To calculate
regulatory fees, the Commission allocates the total amount to be collected among the various regulatory
fee categories. This allocation is based on the number of FTEs assigned to work in each regulatory fee
category. FTEs are categorized as “direct” if they are performing regulatory activities in one of the “core”
bureaus, i.e., the Wireless Telecommunications, Media, Wireline Competition, and International Bureaus.
All other FTEs are considered “indirect.”"’ The total FTEs for each fee category is determined by counting
the number of direct FTEs regulating licensees in that fee category, plus a proportional allocation of
indirect FTEs. Finally, each regulatee within a fee category pays its proportionate share based on an
objective measure, e.g., revenues, subscribers, or licenses.'

7. We began our regulatory fee reform analysis in the F'Y 2008 Further Notice of Proposed
Rulemaking.” In that proceeding, we discussed the need to revise and improve our regulatory fee process
to better reflect industry, regulatory, and Commission organizational changes."* We sought comment on
several issues, e.g., reviewing FTE allocations," adding wireless providers to the ITSP category,'® adding
a category for IPTV,"” and adopting a per-subscriber fee for direct broadcast satellite (DBS)."® Lacking a
sufficient record, we did not take any further action on general industry-wide regulatory fee reform at that
time; although we took a significant step in regulatory fee reform in the subsequent Submarine Cable
Order wherein we adopted a new submarine cable bearer circuit methodology for assessing regulatory fees
on a cable landing license basis."”

’47 C.F.R. § 1.1166.
10 E.g., broadband services, non-U.S.-licensed space stations.

" The indirect FTEs are the employees from the following bureaus and offices: Enforcement Bureau, Consumer
and Governmental Affairs Bureau, Public Safety and Homeland Security Bureau, Chairman and Commissioners’
offices, Office of Managing Director, Office of General Counsel, Office of the Inspector General, Office of
Communications Business Opportunities, Office of Engineering and Technology, Office of Legislative Affairs,
Office of Strategic Planning and Policy Analysis, Office of Workplace Diversity, Office of Media Relations, and
Office of Administrative Law Judges, totaling 967 FTEs.

2 For a fuller description of this process, see Assessment and Collection of Regulatory Fees, Notice of Proposed
Rulemaking, 27 FCC Rcd 8458, 8461-62, paras. 8-11 (2012) (FY 2012 NPRM). The current numbers of direct FTEs
are as follows: International Bureau, 119; Media Bureau, 171; Wireline Competition Bureau, 160; and Wireless
Telecommunications Bureau, 98. FTEs involved in Section 309 auctions, 194 FTEs, are not included in this
analysis because auctions activities are funded separately.

13 See Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Report and Order and Further Notice of
Proposed Rulemaking, 24 FCC Red 6388 (2008) (FY 2008 FNPRM).

' FY 2008 FNPRM, 24 FCC Red at 6402, para. 30.

" FY 2008 FNPRM, 24 FCC Rcd at 6405, para. 41. USTA proposed updating the FTE calculations. USTA
Comments (9/25/08) at 2-4. ITTA advocated an annual update of FTE data. ITTA Comments (9/25/08) at 7-9.

' FY 2008 FNPRM, 24 FCC Red at 6404, para. 40. ITTA advocated combining the wireless and ITSP categories.
ITTA Comments (9/25/08) at 7-9.

7 FY 2008 FNPRM, 24 FCC Red at 6406-07, paras. 48-49.

8 FY 2008 FNPRM, 24 FCC Rcd at 6407, para. 50. NCTA recommended adopting a per-subscriber based
regulatory fee for all multichannel video programming distributors (MVPDs). NCTA Comments (9/25/08) at 2-4.

" This methodology allocates international bearer circuit costs among service providers without distinguishing
between common carriers and non-common carriers, by assessing a flat per cable landing license fee for all
submarine cable systems, with higher fees for larger submarine cable systems and lower fees for smaller systems.
Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Second Report and Order, 24 FCC Red 4208,
4213, para. 11 (2009) (Submarine Cable Order).
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8. In 2012, a report on the Commission’s regulatory fee program issued by the Government
Accountability Office provided support for a fundamental reevaluation of how to align regulatory fees
more closely with regulatory costs.”® In the FY 2012 NPRM,*" we acknowledged that the FTE allocations
were outdated; that revising the allocations based on FTEs, without other adjustments, would drastically
increase the regulatory fees for International Bureau regulatees; and we suggested that not all International
Bureau FTEs should be considered direct FTEs. Comments filed to the FY 2012 NPRM were similar to
those filed by those commenters in this proceeding.”

9. In the FY 2013 NPRM, we tentatively concluded that our methodology of assigning direct
and indirect FTEs should be revised to use current FTE data and that we should reexamine how the direct
and indirect costs of our current regulatory activities are allocated among various categories of
Commission licensees.” Because any change in the allocation of the regulatory fee amount for one
category of fee payors necessarily affects the fees paid by payors in all other fee categories, we also
proposed that such revisions should take into account the impact on all regulatees. We proposed that the
International Bureau should no longer be entirely classified as a “core bureau.”** We sought comment on
specific proposals to revise the allocation of direct and indirect FTEs as well as on more general policy and
procedural proposals to assure that regulatory fees are equitable, administrable, and sustainable.”

111 DISCUSSION
A. Using Current FTE Data

10. As discussed in the F'Y 2013 NPRM, the current allocations of direct and indirect FTEs are
taken from FTE data compiled in FY 1998 and may no longer accurately reflect the time that Commission
employees devote to these activities.® For example, using 1998 FTE data results in ITSPs paying 47
percent of the total annual regulatory fee collection, while the Wireline Competition Bureau employs 29.2
percent of the Commission’s direct FTEs. To address this anomaly, in the F'Y 2013 NPRM we proposed to
use current FY 2012 FTE data.”” Several commenters, e. g., ITTA, AT&T, CTIA, and USTA, generally

20 See GAO, Federal Communications Commission, “Regulatory Fee Process Needs to be Updated,” Aug. 2012,
GAO-12-686 (GAO Report).

2L FY 2012 NPRM, 27 FCC Red 8458.

* For example, some commenters argued, in both proceedings, that the Commission should update its FTEs in each
core bureau (AT&T Comments (9/17/12) at 3-4, CTIA Reply Comments (10/23/12) at 2-4, Frontier
Communications Reply Comments (10/23/12) at 2-6, NCTA Reply Comments (10/23/12) at 3-6, USTA Comments
(9/17/12) at 2-7, Verizon Comments (9/17/12) at 2-4, ITTA Ex Parte (2/11/13) at 1-2); that DBS providers should
pay regulatory fees to cover Media Bureau activities (ACA Reply Comments (10/23/12) at 4-12); that DBS
providers should not pay regulatory fees to cover Media Bureau activities (DIRECTV Ex Parte (11/9/12) at 1-18);
and that satellite and submarine cable operators should not be required to pay regulatory fees based on the total
number of FTEs in the International Bureau but that the fees should instead be lower (America Movil Comments
(9/17/12) at 2-6, Globalstar Reply Comments (10/17/12) at 1-2, Global VSAT Forum Reply Comments (10/23/12)
at 4-7, Hughes Network Systems Ex Parte (8/1/12) at 1, Intelsat Reply Comments (10/23/12) at 2-10, (ICC
Comments (9/17/12) at 5-17, NASCA Comments (9/17/12) at 4-30, SES Ex Parte (3/8/13) at 1-2, STA Comments
(9/17/12) at 12-15, Sirius XM Radio Inc. Reply Comments (10/23/12) at 2-5, Telstra Comments (9/17/12) at 3). To
the extent that the FY 2012 and FY 2013 NPRMs raised the same issues for comment, we have considered herein
the comments filed in response to both NPRMs.

2 FY 2013 NPRM, 28 FCC Red at 7797, para. 16.

* FY 2013 NPRM, 28 FCC Red at 7799, para. 19.

¥ FY 2013 NPRM, 28 FCC Rcd at 7798-7807, paras. 17-40.
% Fy 2013 NPRM, 28 FCC Red at 7794-95, para. 9.

" FY 2013 NPRM, 28 FCC Red at 7798, para. 17.
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supported this proposal.®® NAB and other commenters suggest that we defer using this data until we
complete an examination of the effects of implementing it.”> We find that it is consistent with section 9 of
the Act to better align, to the extent feasible, regulatory fees with the current costs of Commission oversight
and regulation and that the critical issue, noted by NAB and other commenters, is how to equitably resolve
the issues of fairness and administrability in using the new data.

11. We next consider an allocation methodology for direct and indirect FTEs to better align
regulatory fees with the level of current regulation and we make the allocation more transparent.*® Using
FY 2012 FTE data,’’ without other significant changes in our methodology, would reduce the percentage
of regulatory fees allocated to Wireline Competition Bureau regulatees from 47 percent to 29.2 percent and
increase the percentage of fees allocated to International Bureau regulatees from 6.3 percent to 22
percent.”? Therefore, substituting current FTE data for FY 1998 FTE data, without other adjustments,
would subject international service providers to significant fee increases.”

12. We find no persuasive argument for perpetuating the use of 14 year-old FTE data as the
basis for regulatory fees in FY 2013, and we therefore adopt our proposal to use current FY 2012 FTE data to
calculate FY 2013 regulatory fees. Instead, the critical issue, noted by NAB and other commenters, is
whether and to what extent we should adjust the new fees that result from using the current FTE data to
assure that our goals of fairness, sustainability, and administrability are met.

B. Adjustments to Revised Fees

13. Reallocation of International Bureau FTEs. 1t is not surprising that changes in the scope
and focus of Commission regulation since FY 1998 produce substantial shifts in the allocation of regulatory
fees when current FTE data is used. In the FY 2013 NPRM we analyzed these in detail.** The largest shifts
would occur in the fees paid by International Bureau and Wireline Competition Bureau licensees: fees paid
by the former would triple, and fees paid by the latter would decrease by about 40 percent. The fees paid by
wireless and media service licensees would also change, but to a lesser extent.”

14. The first issue we face is how the Commission should address these fluctuations in setting
regulatory fees for FY 2013. One way would be to take a fresh look at how direct and indirect FTEs are
allocated to determine whether these allocations accurately reflect the regulatory activities performed by
FTEs in the core bureaus. As we have previously noted, this analysis is complicated by the convergence of
digitally-based services, which can have the practical effect of causing the work of FTEs in one bureau to
tangentially benefit licensees in another bureau. In one singular case, however, the work of a bureau’s
FTEs primarily benefits licensees regulated by other bureaus. As we discussed at length in the FY 2012

28 See, e.g., ITTA Comments at 3-7; CTIA Comments at 10; USTA Comments at 2-4; AT&T Comments at 1-2.

Y NAB Comments at 6 (requesting that “the Commission temporarily defer the implementation of the proposals set
forth in the Notice to allow time for additional analysis.”). See also ACA Comments at 12 (“it would be prudent and
fair for the Commission to do what it can to maintain the regulatory fee status quo until decisions are made on
implementing the pending reforms affecting the fees paid by cable operators.”); ABA Reply Comments at 3 (urging
the Commission to maintain the current allocations for FY 2013).

%% The GAO noted the lack of transparency of the regulatory fee process and was particularly concerned with the
regulatory fee allocations for the International Bureau and the Wireline Competition Bureau. See GAO Report at p.
23.

3! The FTEs used herein are determined as of Sept. 30, 2012.
32 FY 2012 NPRM, 27 FCC Red at 8467, para. 25.

3.

** FY 2013 NPRM, 28 FCC Red at 7795-98, paras. 11-17.

% FY 2012 NPRM, 27 FCC Red 8458, 8467, para. 25.
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and FY 2013 NPRMs, the International Bureau is exceptional compared to the other licensing bureaus in
that the work of many of its FTEs predominantly benefits other bureaus’ licensees rather than its own.*
We incorporate that analysis by reference herein. Based on the facts and analysis we presented, we adopt
our proposal, with one slight modification. Specifically, as proposed in the FY 2013 NPRM, we reallocate
the FTEs in the International Bureau’s Strategic Analysis and Negotiation Division (SAND), as well as all
but 27 direct FTEs in the Policy and Satellite Divisions as indirect FTEs. In addition, we allocate one FTE
from the Office of the Bureau Chief as direct.”” As commenters suggest, we find that, based on further
examination of the work done in the Office of the Bureau Chief, it is not appropriate to treat the entire
office as indirect.”™® We therefore now find a more appropriate number representing the direct FTEs
actually engaged in the regulation and oversight of International Bureau licensees is 28.

15. Not all commenters agreed with these proposals, although commenters did agree that we
should not assign all of the International Bureau FTEs as direct FTEs. USTA suggests that we follow the
proposal in the FY 2012 NPRM and remove only one division, SAND, from the “core” International
Bureau.” Several commenters agree that many of the FTEs in the International Bureau should not be
considered direct, but observe that similar situations occur in other bureaus and urge us to take a closer
look at all bureaus.”'

16. NAB and ABA recommend that we should not limit our analysis to the International
Bureau, but should consider all such cross-cutting work throughout the Commission before revising our
FTE reallocations.” Commenters have provided specific suggestions for other reallocations, e.g.,
assigning Enforcement Bureau and Consumer & Governmental Affairs FTEs as direct costs to the
Wireline Competition Bureau, Wireless Telecommunications Bureau, and Media Bureau;* assigning some
Media Bureau FTEs to the Wireless Telecommunications Bureau;* reallocating regulatory fees among
International Bureau regulatees in order to lower the submarine cable system fee;* as well as assessing
Media Bureau costs to DBS providers.*

3% FY 2012 NPRM, supra at paras. 26 —27; FY 2013 NPRM, 28 FCC Red at 7799-7803, paras. 19-28.

37 Most commenters agree with our proposal. See, e.g., ICC Comments at 2-3 & Reply Comments at 3-4 (supports
FY 2013 NPRM proposal for International Bureau); Intelsat Comments at 2-3 (same); AT&T Comments at 2 (same);
Telstra Comments at 2 (same); SES Comments at 2 (same); SIA Comments at 4-9 & Reply Comments at 2-5
(same); EchoStar and DISH Comments at 6 & Reply Comments at 2-4 (same); NASCA Comments at 3-8 (same).

3% See CTIA Comments at 10-11.
%9 For this reason, the International Bureau would remain a core bureau, in part.
* USTA Comments at 6-7.

1 See, e. g., ITTA Comments at 5-6 (Wireline Competition Bureau’s work on Universal Service Fund issues benefits
regulatees in the wireless, cable, and satellite industries); CCA Comments at 6 (the Commission “should review the
functions and activities of all Bureaus rather than just the International Bureau.”); Comments of EchoStar and DISH
at 7 & Reply Comments at 4 (Commission should “apply the same type of enhanced scrutiny . . . to bureaus and
offices currently categorized as consisting of ‘indirect’ FTEs’”).

*2 NAB Comments at 4-5 (“The Commission should either undertake a complete accounting or the actual functions
of FTEs in the core bureaus, and allocate regulatory fees accordingly, or consider retaining the existing process of
allocating fees based on the percentages of FTEs in the core bureaus.”); ABA Reply Comments at 2-3.

* SIA Comments at 10-11 & Reply Comments at 5-6.
* NAB Comments at 4 (some Media Bureau FTEs work on spectrum and wireless-related issues).
* NASCA Comments at 8-9; Telstra Comments at 2-3; ICC Reply Comments at 2.

* we sought comment on this issue and intend to address it in a subsequent proceeding. See FY 2013 NPRM, 28
FCC Rcd at 6407, para. 50. See, e.g., AT&T Comments at 4-5 (recommending a single MVPD fee category that
(continued....)
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17. We recognize that there is substantial convergence in the industry and organizational
change in the Commission that may support additional FTE reallocations after further analysis. The high
percentage of indirect FTEs is indicative of the fact that many Commission activities and costs are not
limited to a particular fee category and instead benefit the Commission as a whole. Even without the
changes we adopt today, the number of non-core burecau FTEs are almost double the number of core
bureau (non-auction) FTEs, demonstrating that our common costs far outweigh costs assigned to a
particular core bureau.

18. CTIA contends that “selective reallocation” would be “arbitrary and capricious™’

upending the regulatory fee structure in contravention of section 9 of the Act.** CTIA further maintains
that the Commission’s proposal reflects a system of cost allocation that does not depend on the cost of
Commission regulation but rather on a “fair share” rationale that is incompatible with the Act.* This
would cause “a tremendous amount of complexity and uncertainty” and, if applied broadly, would
“threaten[] the administrability of the regulatory fee program.”*® We disagree with these

arguments. Section 9(a) and (b)(1)(A) in relevant part directs the Commission to establish regulatory fees
based on the number of FTEs engaged in regulatory activities within the named bureaus “and other offices
of the Commission.” Thus, the plain wording of the statute requires the Commission to calculate fees
based on what FTEs are doing, not on where they are located. Nowhere does the statute explicitly or
implicitly limit the Commission’s ability to reassign FTEs, and the costs they represent, among the various
bureaus. Furthermore, because the “benefits provided” to fee payors by International Bureau FTEs inure
mainly to licensees in other bureaus, the reallocation of these FTEs to the other bureaus is consistent with
section 9(b)(1)(A) and is not arbitrary and capricious. Limiting reassignments to the FTEs in SAND as
USTA proposes would also not be appropriate because further analysis has shown that the work of some
FTEs in the International Bureau’s Policy and Satellite Divisions also predominantly benefits the licensees
of other bureaus.

19. Nor can we agree with NAB that we must toll all FTE reassignments until we have
reexamined the allocation of FTEs throughout the Commission. As EchoStar and DISH observe, the fact
that we have not yet examined all bureaus on a division or branch level should not prevent us from
adopting our proposal.”’ As we have noted, the extent to which the International Bureau’s FTEs are
engaged in activities that primarily benefit licensees regulated by other bureaus is sui generis, and no
commenter in this proceeding has submitted any facts that contradict this finding. Moreover, our analysis
shows that the digitally-driven convergence of formerly separate services will make a similar examination
of possible FTE reallocations among the other licensing bureaus a much more difficult and lengthy task. It

(Continued from previous page)
would include all MVPDs); ACA Comments at 13-18 (same) & Reply Comments at 1-6 (“this much-needed
regulatory reform will ensure regulatory parity between cable operators and DBS providers”); NCTA Reply
Comments at 2-5 (“All MVPDs are subject to some level of regulation administered by the Media Bureau and they
all benefit from the Bureau’s regulation of other entities.”); DIRECTV Comments at 1-20 (opposing including DBS
in such a category); EchoStar and DISH Comments at 18-20 & Reply Comments at 4-6 (same).

*" CTIA Comments at 12 (“It would be arbitrary and capricious for the Commission to implement any reallocation
of FTEs in the WCB without providing parties sufficient time and information to adequately consider the proposal.”)

*® CTIA Comments at 7. CTIA states that “the Commission’s proposal to subject wireless regulatees to the ITSP
regulatory fee category does not satisfy the necessary conditions set forth in Section 9.” Id.

* CTIA Comments at 3. CTIA contends that the wireless industry’s overall contribution to the Commission’s
budget includes spectrum auction proceeds. /d.

%% CTIA’s concern is that the FY 2013 NPRM does not “provide a governing standard and, if applied broadly, would
upend the regulatory fee structure.” CTIA Comments at 11. The only specific example given by CTIA to support
this argument is that the 7Y 2013 NPRM “fails to explain why all FTEs in the IB front office would be treated to a
different standard than front office personnel in other core bureaus, none of whom are considered indirect FTEs.”
1d.

>! EchoStar and DISH Reply Comments at 4.
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would be inconsistent with section 9 to delay reallocating the International Bureau FTEs, where the
reallocation is clearly warranted, while we engage in painstaking examinations of less clear and more
factually complex situations in the other bureaus. Finally, because the International Bureau’s situation is
exceptional, we do not perceive how, as CTIA argued, that the proposed reallocation can constitute a
“slippery slope.” For these reasons we conclude it is reasonable and consistent with section 9 of the Act
to readjust the assignment of FTEs in the bureau where the record demonstrates the clearest case for
reassignment.

20. At the same time, however, we recognize that a reexamination of how FTEs are allocated
throughout the Commission is an indispensable part of comprehensively revising the Commission’s
regulatory fee program. For this reason as stated in paragraph 5 above, we will issue a Second Further
Notice of Proposed Rulemaking in the near future to examine these, and other related issues.

21. Limiting Fee Increases. As noted in paragraph 13 above, using current FTE figures
causes shifts in the allocation of regulatory fee collection among the Bureaus and, consequently, the fees
their licensees will pay. Because we are required by statute to set regulatory fees that will recover the
entire amount of our appropriation, any reduction in the proportion of all regulatory fees paid by licensees
in one fee category will necessarily result in an increase in regulatory fees paid by licensees in others. For
the same reason, limiting fee increases for licensees in some fee categories will necessarily limit fee
decreases that licensees in other fee categories would otherwise receive. With these considerations in
mind, and to avoid sudden and large changes in the amount of fees paid by various classes of regulatees,
we proposed in the FY 2013 NPRM to cap increases in FY 2013 fees to no more than 7.5 percent.”’

22. USTA strongly opposes this limitation on fee rate increases or any other transition to fully
normalized fees, contending that such proposals try to insure fairness to other fee payors while ignoring the
fact that ITSPs have been paying a disproportionate share of regulatory fees for a decade.” ITTA argues that
any cap should only be applied in FY 2013.” AT&T contends that a cap on increases would be unnecessary
if the Commission fairly accounted for FTE distribution among all the core bureaus.”® ICC agreed with our
finding that limiting fee increases would have the unavoidable effect of also limiting fee decreases, and stated
that for that reason “the proposed 7.5% cap on increases/decreases of regulatory fees should be an interim
measure only.””’

23. We disagree with the commenters objecting to the imposition of the 7.5 percent cap on fee
increases. As an initial matter we note that the imposition of a cap on fee increases is not unprecedented.
In 1997 we imposed a 25 percent cap to avoid the prospect of “fee shock™ resulting from large and

2 CTIA Reply Comments at 5, quoting USTA Comments at 7.
3 FY 2013 NPRM, 28 FCC Red at 7803-04, paras. 30-31.

> USTA Comments at 4-5. Several commenters agree that a limitation on fee increases is needed to prevent
economic hardship. See, e.g., CCA Comments at 6 (“any fee increases resulting from the use of updated data should
be capped to limit the severity of the impact on payors”); Echostar and DISH Comments at 13-14 (“a reasonable
approach would be for the Commission to establish a guideline providing for a multi-year phase in of any fee
increase where the change would exceed the rate of inflation”); NASCA Comments at 10 (a 7.5% “cap on fee
increases is consistent with the requirements of Section 9”’); ACA Comments at 11 (supporting the proposed 7.5%
cap); SIA Reply Comments at 9-10 (a cap on fee increases is needed); ICC Reply Comments at 4 (the proposed cap
should be an interim measure only); ABA Reply Comments at 2 (even with the 7.5% cap, the fee increase will cause
“irreparable injury” to small broadcasters). See also NAB Comments at 6 (“We also urge the Commission to be
cognizant of the burden that regulatory fees impose on some Commission licensees, particularly the smallest
broadcast stations, which may have a few as two or three permanent staff.”).

> ITTA Comments at 2.
% AT&T Comments at 2.

ST1CC Comments at 7. Also see note 69 below.
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unpredictable fluctuations in fees.”® Today, a different set of circumstances supports the imposition of a
more modest, interim cap. The regulatory fees we adopt today reflect only the first of a series of changes
that we will consider in the comprehensive revision of our regulatory fee program. As we noted in the FY
2013 NPRM, and in paragraph 5 above, there are unresolved regulatory fee reform initiatives on which we
will seek comment and which could be adopted and implemented in setting regulatory fees in FY 2014.”
Capping fee increases at 7.5 percent is a conservative interim approach to assure that any fee increases
resulting from use of the new FTE data will be reasonable as we transition to a revised regulatory fee
program in which regulatory fees will more closely reflect the current costs and benefits of Commission
regulation.

24. USTA and other commenters have pointed out that ITSPs will be most affected by any
limitation on fee increases. USTA opposes the 7.5 percent cap on fee increases, contending that ITSPs
have been paying “an inordinate share of regulatory fees, paying 47 percent of the total fees while only
29.2 percent of the direct FTEs are assigned to the Wireline Competition Bureau.”*

25. We agree with USTA’s contention that ITSP fees should be reduced to more accurately
reflect the regulatory costs that the industry currently generates, and thus the interim fees we adopt today
give ITSPs a significant reduction in their FY 2013 fees.. However, we cannot “flash cut” to immediate,
unadjusted use of the FY 2012 FTE data without engendering significant and unexpected fee increases for
other categories of fee payors. As noted above, the cap we impose on fee increases for some licensees
will unavoidably limit the fee reductions other licensees, like ITSPs, would otherwise enjoy; simply put,
capping fee increases reduces the amount of money available to effectuate all of the reductions in this
fiscal year. We are satisfied, however, that as an interim measure the limitations on fee increases are
reasonable, and the resulting fee changes are likewise reasonable. Moreover, as this is an interim measure,
we commit to revisit these issues and make whatever further fee reductions are warranted in the course of
adopting further revisions to our regulatory fee program.®'

26. Limiting Fee Decreases. We are confronted with somewhat different issues in evaluating
whether to cap the amount of the fee decrease that any class of fee payors might otherwise receive as a
result of our use of current FTE data. The revised FY 2013 fee calculations appearing at Attachment B of
the FY 2013 NPRM reflect both a 10 percent cap on decreases, as well as a 7.5 percent cap on increases.”
Although the caption to Attachment B clearly stated that the fees resulted from the imposition of a 7.5%
cap, it did not state that the fees also reflected a 10 percent cap on decreases. The text of the FY 2013
NPRM did not reference this fact, however, nor did it request comment on the issue of capping fee
decreases. Although we requested comment on the general issues of limiting fee increases and adopting
possible measures to address the impacts of such limits, no party specifically addressed the issue of an
offsetting limit to decreases in comments.” Under these circumstances, we cannot find that interested

¥ See Assessment and Collection of Regulatory Fees for Fiscal Year 1997, Report and Order, 12 FCC Red 17161,
17176, para. 37 (1997). The fee shock the Commission sought to avoid was caused by the use of employee time
sheet entries to calculate direct and indirect FTEs, a methodology that was ultimately abandoned as unworkable.

% FY 2013 NPRM, 28 FCC Red at 7803, para. 30.

% USTA Comments at 4-5. AT&T contends that a cap on increases should be unnecessary if the Commission
would fairly account for FTE distribution among the core bureaus. AT&T Comments at 2.

S ITTA proposes a 14% limitation, for one year. ITTA Ex Parte Communication (July 11, 2013) at 2. For the
reasons discussed above, we disagree with ITTA’s proposal.

6228 FCC Red 7790, 7823, Attachment B, “Revised FTE (as of 9/30/12) Allocations, Fee Rate Increases Capped at
7.5%, Prior to Rounding.”

%3 As noted at para. 22 supra, ICC in its comments referred to “the proposed 7.5% cap on fee increases/decreases,”
but in context ICC was simply addressing the fact, discussed above, that limiting fee increases will necessarily limit
fee decreases as well. ICC did not discuss the specific issue of whether fee decreases should be capped and, if so, at
what level.
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parties were afforded an adequate opportunity to comment on the issue of capping fee decreases.

Although this situation would normally be addressed by requesting comments on this issue, here we would
not be able to receive and analyze further comments in time to publish and collect fees by the end of FY
2013. Further, as stated above, we find the FY 2013 fee changes resulting from imposition of a 7.5 percent
cap on fee increases to be reasonable. For these reasons we find it necessary to adopt revised FY 2013 fee
calculations that reflect only the application of a 7.5 percent cap on fee increases and no cap on fee
decreases. The revised fees are set forth in Attachment B.  The most significant shifts between the
recalculated fees we adopt today and the fees that appear in Attachment B of the FY 2013 NPRM affect
International Bureau licensees. The reallocation of FTEs from the International Bureau, combined with a
10 percent cap on decreases, would have provided licensees of Earth Stations, Geostationary Orbit Space
Stations, Non-Geostationary Orbit Satellite Systems, and Submarine Cable Systems with reductions of
3.85 percent to 10.01 percent from the fees they paid in FY 2012.°* Removing the 10 percent cap on
decreases causes the fees these licensees will pay in FY 2013 to increase between 2.31 percent and 4.70
percent over the fees they paid in FY 2012.% Although at variance from the results we had projected, we
find that these modest increases in the fees international service licensees will pay this year are unlikely to
affect their ability to continue offering the services for which the Commission has licensed them.®
Moreover, we emphasize again that the adjustments reflected in all the fees we adopt today are but an
initial step in the process of comprehensively reforming the way we assess regulatory fees, a process that
we anticipate will lead to further significant changes in the regulatory fees Commission licensees will pay
in FY 2014 and beyond.

27. The new allocations that result from the International Bureau FTE reassignments and the
imposition of the 7.5 percent cap are as follows:®’

International Bureau Formerly 6.3% FY 2013 6.91%
Media Bureau Formerly 30.2% FY 2013 33.69%
Wireline Competition Bureau | Formerly 46.7% FY 2013 39.81%
Wireless Telecommunications | Formerly 16.8% FY 2013 19.59%
Bureau

C. Changes to the Fee Categories, Using Revised FTE Data

28. As we discussed above in paragraph 16, we intend to further examine other possible FTE
reallocations. We have concluded that the International Bureau is exceptional in that most of its activities
benefit the regulatees of other bureaus and offices instead of its own regulatees, and none of the
commenters have shown that this is the case to the same extent with regard to any other core bureau. If
parties can show that other bureaus’ activities directly benefit licensees of different bureaus as
disproportionately as the International Bureau’s activities do, or that a non-core bureau’s activities benefit
only certain bureaus or regulatees, we will consider those showings in setting regulatory fees in FY 2014.

% The specific reductions would have been10.91% for Earth Stations, 10.01% for Geostationary Orbit Space
Stations, Non-Geostationary Orbit Satellite Systems, and Submarine Cable Systems, and 3.85% for International
Bearer Circuits.

5 The specific increases will be Geostationary Orbit Space Stations, 4.68%, Non-Geostationary Orbit Satellite
Systems, 4.70%, International Bearer Circuits, 3.85%, and Submarine Cable Systems, 2.31%. Fees for Earth
Stations will not increase. Applying the other adjustments we adopt today while removing the 10% cap on
decreases means that ITSPs’ FY 2013 fees will be reduced by 7.47% instead of 4.27%.

% The Commission’s rules allow any individual licensee unable to pay its regulatory fees to request and obtain a
waiver, reduction, or deferral of payment for good cause shown. See 47 C.F.R. § 1.1166.

%7 The allocations before imposition of a 7.5% cap on increases are 6.13%, 37.42%, 35.01%, and 21.44%
respectively.

10



Federal Communications Commission FCC 13-110

We will continue to examine these suggestions as we continue our regulatory fee reform, as well as our
proposals that we do not reach in this Report and Order: to combine the ITSP and wireless categories,”
to use revenues in calculating all regulatory fees,” and to include DBS providers in a new MVPD
category.”’ We find additional time is necessary and appropriate to examine these proposals under
Section 9 of the Communications Act and analyze how these proposals account for changes in the
communications industry and the Commission’s regulatory processes and staffing.”"

D. Other Telecommunications Regulatory Fee Issues
1. Combining UHF/VHF Television Regulatory Fees into One Fee Category
Effective FY 2014
29. Regulatory fees for full-service television stations are calculated based on two, five-tiered

market segments for Ultra High Frequency (UHF) and Very High Frequency (VHF) television stations.
After the transition to digital television on June 12, 2009, we proposed that the Commission combine the
VHF and UHF regulatory fee categories.”” In response, Fireweed argued that we should base the
regulatory fee structure on three tiers and Sky Television, LLC, Spanish Broadcasting System, Inc., and
Sarkes Tarzian argued that instead of six separate categories for both VHF and UHF we should combine
all television stations into a single six-tiered category based on market size, thus eliminating any
distinction between VHF and UHF.” In its most recent comments, Sarkes Tarzian and Sky Television
support our proposal to combine the VHF and UHF fee categories within the same market area into one fee
category but suggests that the Commission implement this proposal in FY 2013 rather than FY 2014.7* In
a recent Notice of Ex Parte Presentation, filed by Sarkes Tarzian and Sky Television on February 15, 2013,
these parties argued that because VHF stations are less desirable than UHF stations it is unfair to levy
higher fees on them.

30. Historically, analog VHF channels (channels 1-13) were coveted for their greater prestige
and larger audience, and thus the regulatory fees assessed on VHF stations were higher than regulatory
fees assessed for UHF (channels 14 and above) stations in the same market area. After the digital

S ITTA supports this proposal. ITTA Comments at 3-7. Other commenters, however, do not. See, e.g., CTIA
Comments at 6-8 & Reply Comments at 3; AT&T Comments at 3; CCA Comments at 3-6; Verizon Reply
Comments at 1-2.

“ITTA supports a revenue-based assessment for wireline and wireless voice services. See ITTA Comments at 7-9.
Fireweed supports a revenue-based assessment, with a discount for broadcasters. See Fireweed Comments at 3-6.
Several commenters oppose this proposal. See, e.g., ACA Comments at 8-9; CTIA Comments at 8 & ex parte
(7/15/13) at 1-2; DIRECTV Comments at 18-19; EchoStar and DISH Comments at 10-12; NASCA Comments at
13-14; NCTA Reply Comments at 5-6; SES Comments at 2; SIA Reply Comments at 8.

7 See, e. g., AT&T Comments at 4-5; ACA Comments at 13-18 & Reply Comments at 1-6; NCTA Reply Comments
at 2-5. DIRECTYV and EchoStar and DISH oppose this proposal. See DIRECTV Comments at 1-20; EchoStar and
DISH Comments at 18-20 & Reply Comments at 4-6.

! See, e. 2., NAB Comments at 6 (requesting that “the Commission temporarily defer the implementation of the
proposals set forth in the Notice to allow time for additional analysis.”); ACA Comments at 12 (“it would be prudent
and fair for the Commission to do what it can to maintain the regulatory fee status quo until decisions are made on
implementing the pending reforms affecting the fees paid by cable operators.”); ABA Reply Comments at 3 (urging
the Commission to maintain the current allocations for FY 2013).

72 See Assessment and Collection of Regulatory Fees for Fiscal Year 2010, Report and Order, 25 FCC Rcd 9278,
9285-86, at paras. 18-20 (2010) (FY 2010 Report and Order).

73 See also Notice of Ex Parte Presentation, filed by Sarkes Tarzian and Sky Television (Feb. 15, 2013) (arguing that
VHF stations are less desirable than UHF stations and it was unfair to have higher fees for such stations; instead the
fee categories should be combined).

™ See Sarkes Tarzian and Sky Television Comments at 2-5.
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conversion, it became evident that VHF channels were less desirable than digital UHF channels, and thus
there may no longer be a basis in which to assess a higher regulatory fee on VHF channels. Therefore, in
the FY 2013 NPRM we proposed to combine the VHF and UHF stations in the same market area into one
fee category beginning in FY 2014 and eliminate the fee disparity between VHF and UHF stations. For
the reasons given in the FY 2013 NPRM, we adopt our proposal to combine UHF and VHF full service
television station categories into one fee category.

31. Sarkes Tarzian and Sky Television also request that the Commission implement this
proposal in FY 2013.” With respect to this request, we note that section 9(b)(3) directs the Commission to
add, delete, or reclassify services in the fee schedule to reflect additions, deletions, or changes in the nature
of its services “as a consequence of Commission rulemaking proceedings or changes in law.”’

Combining UHF and VHF full-service television stations into one fee category constitutes a
reclassification of services in the regulatory fee schedule as defined in section 9(b)(3) of the Act,”’ and
pursuant to section 9(b)(4)(B) must be submitted to Congress at least 90 days before it becomes effective.”
The Commission will not have sufficient time to implement this change before September 30, 2013 and
therefore we will implement this change in FY 2014.

2. Including Internet Protocol TV in Cable Television Systems Category, for
FY 2014

32. IPTV is digital television delivered through a high speed Internet connection, instead of by
the traditional cable method. IPTV service generally is offered bundled with the customer’s Internet and
telephone or VoIP services. In the F'Y 2008 Report and Order we first sought comment on whether this
service should be subject to regulatory fees.” In the FY 2013 NPRM, we observed that by assessing
regulatory fees on cable television systems, but not on IPTV, we may place cable providers at a
competitive disadvantage.*® Commenters addressing this issue agree that we should assess regulatory fees
on that service.®! IPTV and cable service providers benefit from Media Bureau regulation as MVPDs.*
We agree that IPTV providers should be subject to the same regulatory fees as cable providers.

7> See Sarkes Tarzian and Sky Television Comments at 2-5.
647US.C. § 159(b)(3).

47 U.S.C. § 159(b)(3).

®47US.C. § 159(b)(4)(B).

" FY 2008 FNPRM, 24 FCC Rcd at 6406-07, paras. 48-49. We observed that “[f]rom a customer’s perspective,
there is likely not much difference between IPTV and other video services, such as cable service.” Id.

8% FY 2013 NPRM, 28 FCC Red at 7806, para. 37.

81 See, e. g., ACA Comments at 2-9 (“The Commission is correct to assume that IPTV service providers should pay
regulatory fees to support video-related activities of the Commission”); see also ACA Reply Comments at 1-6. But
see Google Reply Comments at 2-3 (IPTV regulatory fees should be less than what cable operators pay because the
Media Bureau has fewer responsibilities with regard to IPTV providers than with cable operators). While we agree
that the services are not identical, and we are not categorizing IPTV as a cable television service, we are not
persuaded that the relatively small difference from a regulatory perspective described by Google would justify a
different regulatory fee methodology and rate.

%2 Some IPTV providers consider the service a “cable service” and currently pay the same regulatory fees as cable
providers; others do not. ACA Comments at 7-8. MVPD, defined in section 76.1000(e) of our rules, is “an entity
engaged in the business of making available for purchase, by subscribers or customers, multiple channels of video
programming.” 47 C.F.R. § 76.1000(e).
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33. We intend to revisit the issue of whether DBS providers should be included in this
category; we are not including such additional services at this time.¥ Therefore, we adopt the proposal in
the FY 2013 NPRM and broaden the cable television systems category to include IPTV in the new
category: “cable television systems and Internet Protocol TV service providers.” This will continue to be
calculated on a per subscriber basis. In this new category we assess regulatory fees on IPTV providers in
the same manner as we assess fees on cable television providers; we are not stating that IPTV providers are
cable television providers. As this is a “permitted amendment,” it will go into effect for FY 2014.%

3. Regulatory Fee Obligations for Digital Low Power, Class A, and TV
Translators/Boosters

34. The digital transition to full-service television stations was completed on June 12, 2009,
but the digital transition for Low Power, Class A, and TV Translators/Boosters still remains voluntary with
a transition date of September 1, 2015. In the context of regulatory fees, we have historically considered
the digital transition only with respect to regulatory fees applicable to full-service television stations, and
not to Low Power, Class A, and TV Translators/Boosters. Because the digital transition for these services
is still voluntary, some of these facilities may transition from analog to digital service more rapidly than
others. During this period of transition, licensees of Low Power, Class A, and TV Translator/Booster
facilities may be opera