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By the Chief, Wireless Telecommunications Bureau:

I. INTRODUCTION  

1. In this Memorandum Opinion and Order, we find that FiberTower Corporation has failed to demonstrate compliance with the substantial service requirements for 94 of its 24 GHz Digital Electronic Message Service (“DEMS”) licenses and 595 of its 39 GHz licenses.  We also deny FiberTower’s requests for extension of time to demonstrate substantial service for these licenses, as well as its associated requests for waiver of the June 1, 2012 substantial service deadline.  Based on these determinations, these licenses automatically terminated, by operation of Commission rule, as of June 1, 2012.  
II. BACKGROUND

A. The Services

2. 24 GHz DEMS and 39 GHz licenses are both subject to Part 101 of the Commission’s Rules, which generally governs terrestrial microwave operations.
   Originally, channels in the 39 GHz service were licensed on a licensee-defined Rectangular Service Area (“RSA”) basis, but the Commission later revised its rules to provide for Economic Area (“EA”) license areas, and auctioned 39 GHz overlay licenses on an EA basis in 2000.
  DEMS licenses were originally licensed in 1983 based on Standard Metropolitan Statistical Areas (“SMSAs”), and the service was transitioned from 18 GHz to 24 GHz in 1997.
  Both 39 GHz licenses and 24 GHz DEMS licenses are licensed for ten-year terms and holders of both kinds of licenses must demonstrate “substantial service” at license renewal.
  Through its wholly-owned subsidiary, FiberTower Spectrum Holdings LLC, FiberTower Corporation (collectively, “FiberTower,”) holds 352 39 GHz EA licenses, 283 39 GHz RSA licenses, and 102 24 GHz DEMS licenses.  FiberTower has previously demonstrated substantial service for 32 39 GHz RSA licenses and 6 39 GHz EA licenses.
  Also, FiberTower submitted construction notifications for eight DEMS licenses, one 39 GHz RSA license, and one 39 GHz EA license that demonstrated some level of actual construction as of the deadline.

B. 2008 Extension

3. With respect to its 39 GHz licenses, the Wireless Telecommunications Bureau (“Bureau”) has already granted FiberTower a significant extension of time in which to meet substantial service.
  In October 2008, in response to separate requests for extension for its EA and RSA licenses, the Bureau granted FiberTower until June 1, 2012 to construct its 39 GHz licenses, resulting in a nearly four-year construction extension for the RSA licenses and a two-year construction extension for the EA licenses.
  The Bureau found that FiberTower could potentially provide wireless backhaul services to licensees in the 700 MHz band, the Advanced Wireless Services-1 (“AWS-1”) band, and/or the Broadband Radio Service/Educational Radio Service (“BRS/EBS”) band, all of which at that time had recently been auctioned, licensed, or put into use.
   The Bureau anticipated that these bands would develop robustly, along with other mobile and fixed wireless services, and that FiberTower could provide wireless backhaul service to these new services.
  Moreover, the Bureau found that 39 GHz licensees were similarly situated to Local Multipoint Distribution Service (“LMDS”) licensees, which had received a construction extension from the Bureau to enable them to coordinate the buildout of their licenses with the buildout of the 700 MHz and AWS-1 bands.

C. 2010 Extension

4. On August 26, 2010, FiberTower requested an extension of time to construct its 102 24 GHz DEMS licenses until June 1, 2012.
  That request was granted on October 7, 2010.
  

D. 2012 Request for Extension of Time to Construct/Request for Waiver

5. On May 14, 2012, FiberTower filed, under Section 1.946(e) of the Commission’s rules, 699 applications seeking a three-year extension of time until June 1, 2015, to construct 346 of its 39 GHz EA licenses, 251 of its 39 GHz RSA licenses, and all of its 24 GHz DEMS licenses.
  In the alternative, FiberTower sought a “limited waiver” of Sections 101.17 and 101.527 of the Commission’s rules, as another means of extending the construction deadline applicable to the licenses until June 1 2015.
  FiberTower argues that: (1) a lack of a national market for microwave backhaul and access service,
 (2) an unforeseeable loss of traffic and future business opportunities,
 and (3) a continuing lack of viable equipment,
 all of which it characterizes as  circumstances beyond its control, have prevented it from providing substantial service.  In addition, FiberTower argues that building out these licenses would require it to build “links to nowhere” in areas of the country with little or no market for wireless backhaul and access service, thus wasting valuable resources.
  Moreover, FiberTower argues, requiring it to forfeit its millimeter wave band licenses would risk material disruption to FiberTower, its customers, the swift deployment of LTE networks, and the country’s commercial, government and public safety ecosystem, and result in significant amounts of spectrum lying fallow during the height of LTE deployment.
  

E. Substantial Service Notifications

6. Two weeks after filing its extension and waiver requests, on June 1, 2012, FiberTower filed, in the alternative, construction notifications for 689 of its 24 GHz DEMS and 39 GHz licenses.
  In these notifications, FiberTower argues that it has demonstrated substantial service by (1) designing and proposing network builds that meet or exceed similar demonstrations previously found by the Commission to satisfy the construction requirements for 39 GHz licenses;
 (2) continuing to play a role as a fixed wireless provider for backhaul;
 and (3) engaging in equipment development with equipment developers for the wide-area millimeter bands.
  FiberTower argues, “In light of the significant time, energy, and capital that FiberTower has invested in developing its systems, infrastructure, and personnel required to provide market-leading service and support large-scale regional and national network deployments, the Commission should find that FiberTower has met its substantial service obligations.”

F. Bankruptcy

7. On July 17, 2012, FiberTower Network Services Corp., FiberTower Corporation, FiberTower Licensing Corp., and FiberTower Spectrum Holdings LLC filed a petition for relief under Chapter 11 of the Bankruptcy Code.
  On September 27, 2012, upon FiberTower’s request, the United States Bankruptcy Court for the Northern District of Texas, Fort Worth Division, issued an order granting a preliminary injunction enjoining the Commission from granting, transferring, assigning, or selling FiberTower’s 24 GHz and 39 GHz licenses to any entity other than FiberTower or FiberTower’s designee.
  The Bankruptcy Court also enjoined the Commission from taking any action “that would impair or otherwise adversely alter Debtors’ rights before the Commission on or on appeal of any decision of the Commission to contest (a) cancellation or termination of the FCC Licenses; or (b) a determination that the FCC Licenses were terminated or cancelled prior to entry of this Order.”
  The Preliminary Injunction Order further provides that it nothing contained in it “shall stay or otherwise affect proceedings before the Commission, adjudicatory or otherwise, or stay or otherwise affect any appeal from any order of the Commission which proceedings or appeals precede the sale, assignment, or transfer of [FiberTower’s] FCC Licenses to an entity other than [FiberTower] or [its] assignee or designee.”

G. Supplements and Comments

8. FiberTower has filed a series of supplements to its Extension Request.  In the First Supplement, FiberTower reports that it has “(1) acquired a substantial amount of commercially viable network equipment for deployment in the 24 GHz and 39 GHz bands; (2) acquired and tested a wide range of network equipment and continues to test and evaluate equipment; (3) successfully worked with equipment providers to develop and deploy market-viable equipment in the 24 GHz and 39 GHz bands; (4) produced spectrum leases in the 24 GHz and 39 GHz bands using either its “Spectrum-in-a-Box” programs or its traditional spectrum leasing programs, resulting in built systems and contracts to build additional systems; and (5) received a commitment from its creditor committee to fund and build a substantial service compliant network using its 24 and 39 GHz licenses.”
  
9. In the Second Supplement, FiberTower reports that its creditors have committed funding for FiberTower to build out and thereby meet the substantial service safe harbor standards for all of its licenses by the end of 2013.
  Under its funding plan, FiberTower would build out 25 percent of its licenses in each quarter of 2013.
  
10. In the Third Supplement, FiberTower elaborates that it is willing to commit to meeting “the FCC’s safe harbor standard” within the next 18 months.
  It also expresses its willingness to build 25 percent of the necessary links within six months, and each additional 25 percent of the links in three month intervals thereafter.
  
11. In the Fourth Supplement, FiberTower claims that if these licenses are cancelled, it has “no viable plan for reorganizing” and claims that the likely result would be the dismantling of its existing backhaul network, which currently provides backhaul services to several wireless telephone providers in markets across the United States.
  FiberTower expresses concern that it “may not have the resources to continue operating its legacy network beyond 30 days” in certain markets.
  FiberTower also argues that granting the Extension Request would facilitate a court-approved bankruptcy reorganization.
  Finally, FiberTower offers additional argument based on prior cases granting other licensees extensions of time to build out, including an extension of time granted to 2 Lightspeed, LP.
  

12. In the Fifth Supplement, FiberTower requests expedited action, argues that the Preliminary Injunction Order supports grant of its Extension Request, and elaborates on arguments it has previously made concerning its diligence, its offer to build links, and precedent.

13. In the Sixth Supplement, FiberTower provides further detail on its existing business, its efforts to develop equipment for its 24 GHz and 39 GHz spectrum, and its efforts to market that spectrum.
  In addition, FiberTower attempts to distinguish its situation from extension applications recently denied by the Bureau’s Broadband Division.

14. In the Seventh Supplement, FiberTower requests an expedited ruling on its Extension Request and argues that the Commission’s recent action to extend the construction deadline for Wireless Communications Service licensees supports a grant of its Extension Request.

15. Several of FiberTower’s suppliers have filed in support of the Extension Request, including DragonWave Inc. and BridgeWave, both of which supply microwave equipment.
  The Zayo Group, LLC, which supplies fiber to FiberTower, argues that a decision to deny the Extension Request and terminate FiberTower’s licenses would result in the cessation of FiberTower’s existing services.

16. In addition, several of FiberTower’s customers have filed either to support the Extension Request or to express concern about the effect that cancelling FiberTower’s licenses would have on the backhaul services utilized by those customers.  AT&T Services, Inc., which relies on FiberTower for backhaul services in 11 states and the District of Columbia, supports the Extension Request and “urges the FCC to work with FiberTower in a manner which does not destabilize their reorganization plan and their existing operations, but instead allows FiberTower to both continue its operations and to continue producing viable and innovative solutions for the future.”
  T-Mobile USA, Inc. argues that strict enforcement of buildout requirements would not be in the public interest if it results in FiberTower being unable to continue its business.
  Sprint Nextel Corporation takes no position on the Extension Request but urges the Commission to act “in a manner that will best ensure the continuation of service to customers such as Sprint.”
  Allegheny County, Pennsylvania, which receives backhaul services from FiberTower for its 911 services, asks the Commission to work with FiberTower.
  Similarly, CTIA – The Wireless Association, which has several members who are FiberTower customers, urges the Commission “to carefully consider the impact of potential disruptions on those who provision and rely upon wireless services.”

17. The Official Committee of Unsecured Creditors argues that the Bankruptcy Code implicates important public policy objectives and that cancelling these licenses could deny creditors the ability to recover any value.
  According to the Committee Letter, cancellation of the licenses may allow the secured creditors to terminate the Plan Support Agreement, which would prevent FiberTower from using cash collateral.

III. DISCUSSION

18. We find that FiberTower has not demonstrated substantial service for 689 of its 39 GHz and 24 GHz DEMS licenses covered by its June 1, 2012 construction notification filing.  We further find that it has not justified grant of an extension of time, or waiver of the construction deadline, for these licenses.  And without such extension or waiver, FiberTower’s licenses have automatically terminated, by operation of Sections 1.946(c) and 1.955(a)(2) of the Commission’s Rules, as of June 1, 2012.
  We discuss these findings in detail below.

A. Substantial Service Notifications

19. As mentioned above, the Bureau granted FiberTower an extension of time to construct for all of its 39 GHz and 24 GHz DEMS licenses until June 1, 2012.
  Under the Commission’s rules, if FiberTower fails to demonstrate substantial service for any of its licenses on or before June 1, 2012, and no extension is granted, that license automatically terminates.
  

20. To demonstrate substantial service, FiberTower must show that it meets the Commission’s definition of substantial service or that it meets one of the safe harbors applicable to 39 GHz or 24 GHz DEMS licenses.  Thus, FiberTower must show that for each license it provides a level of service “which is sound, favorable, and substantially above a level of mediocre service which just might minimally warrant renewal.”
  Alternatively, FiberTower could show that it has met an applicable safe harbor showing.  For both the 39 GHz licenses and the 24 GHz DEMS licenses, a safe harbor of four links per million population within a service area applies.
  There are several additional factors applicable to 24 GHz DEMS licenses, including serving: (1) niche markets; (2) populations outside of areas serviced by other licensees; (3) populations with limited access to telecommunications services; and (4) a significant portion of the population or land of the licensed area.
  

21. FiberTower, however, does not attempt to show that it has met safe harbors applicable to either the 39 GHz or 24 GHz DEMS licenses for the 689 licenses.
  Instead, FiberTower argues that it meets the Commission’s definition of “substantial service” by undertaking “antecedent activities” and making investments in developing its wireless network and service.
  FiberTower describes “antecedent activities” as investing significant time, energy, and capital in developing and rolling out its systems, infrastructure, services, and personnel necessary to support the development of large-scale regional and national networks.
  

22.  What FiberTower describes as “antecedent activities,” however, do not involve construction of any facilities whatsoever.  We find that the requirement to provide a “level of service substantially above mediocre service” presumes construction of at least some facilities and some sort of actual service.  While we agree with FiberTower that the Commission’s “substantial service” standard permits a finding the standard satisfied even if a safe harbor is not met, both the Bureau and the Commission have specifically rejected the proposition that “antecedent activities” alone satisfy the Commission’s requirement to provide substantial service by a particular deadline.  Indeed, in 2008, the Bureau told FiberTower that those kinds of activities “cannot support a finding of substantial service in the absence of any actual operation of the stations.”
  In 2011, the Commission affirmed the Bureau’s rejection of substantial service “where there is no actual service being provided to the public,”
 and recently reaffirmed its decision that “antecedent activities” do not constitute the provision of substantial service under current policy.
  No precedent supports FiberTower’s argument that undertaking “antecedent activities” alone would constitute substantial service.  We therefore conclude that FiberTower has not demonstrated substantial service under the Commission’s rules.

B. Extension Requests

23. FiberTower requests a three-year extension of time to demonstrate substantial service until June 1, 2015.
  As noted above, this is the second extension that FiberTower has requested for constructing these licenses. To be eligible for an extension of time to construct, FiberTower must show that its “failure to meet the construction deadline is due to involuntary loss of site or other causes beyond its control.” 
  We conclude that FiberTower has not met this threshold, as we discuss in greater detail below.  

24.   FiberTower argues that three factors it contends were outside its control impeded its ability to construct the licenses at issue:  (1) the absence of a fully developed nationwide market for wireless backhaul;
 (2) its loss of business from AT&T and Clearwire Corporation (Clearwire) as customers;
 and (3) the fact that “viable equipment for the 24 GHz and 39 GHz bands has only recently emerged.”
  The Commission has consistently found that a licensee’s own business decisions are not circumstances beyond the licensee’s control and are therefore not an appropriate basis for regulatory relief.
  In view of this precedent, we find that none of the factors cited by FiberTower demonstrates that its failure to construct was caused by circumstances beyond its control, and thus, do not provide a valid basis for granting an extension.  Moreover, even if such factors were a valid consideration for an extension request, we find that even on those terms FiberTower has failed to provide the facts to support its reliance on those factors.

25. First, we find that the pace of the development of the market for wireless backhaul, by itself, is not a relevant consideration for granting an extension because the decision to enter that market was a business decision made by FiberTower.  The 39 GHz and 24 GHz service rules were designed to allow point-to-point and point-to-multipoint operations and to maximize flexibility so that licensees could “modify their offerings quickly and efficiently to provide the services that consumers demand and that technology makes possible.”
  Moreover, even if the market for wireless backhaul were a valid consideration, contrary to FiberTower’s arguments, we find that the market for wireless backhaul has been developing steadily.  In 2005, 8.7 percent of backhaul traffic was sent by fixed wireless.
  By 2009, that figure increased to 12.3 percent.
  FiberTower, in fact, has been an active provider of wireless backhaul services with respect to licenses not at issue here.  It describes itself as the market leading facilities-based provider of wireless backhaul and access transport services, holding over 3,200 active site-based microwave licenses, maintaining a significant commercial presence in 13 major markets, and providing services to leading wireless carriers and Federal government agencies.
  FiberTower holds 39 GHz licenses, either RSA or EA, that cover 99 percent of the country and it holds 24 GHz licenses that cover the top 77 metropolitan areas.
  Despite these extensive license holdings and a business plan built on providing wireless backhaul and middle mile connectivity, FiberTower has taken steps to construct only 48 of its 24 GHz DEMS and 39 GHz  licenses.  We cannot conclude that the state of the wireless backhaul market is a valid reason for extending FiberTower’s obligation to construct its 24 GHz and 39 GHz licenses.  

26. Second, we find that FiberTower’s loss of AT&T and Clearwire as customers does not justify an extension.  The Commission has held that a licensee cannot rely on the actions of third parties (such as customers) as justification for a construction extension.
  To the extent that FiberTower was relying on AT&T’s or Clearwire’s business to support buildout of these licenses, it voluntarily assumed the risk that it would lose that business.  Furthermore, the loss of customers is hardly a unique circumstance.

27. Third, we also conclude that FiberTower’s contention that a lack of viable equipment prevented it from meeting its construction deadline is not a valid reason for granting an extension in this case and, moreover, the contention is not supported by the facts.  As mentioned above, FiberTower was granted an extension of time to construct four years ago.
  At the same time, FiberTower made 32 substantial service showings that were accepted by the Commission.
  It has demonstrated substantial service for six additional licenses since then, and it has eight pending substantial service notifications which demonstrate actual construction.
  In addition, in one of its supplemental filings, FiberTower acknowledges that it has acquired a substantial amount of commercially viable network equipment for deployment in the 24 GHz and 39 GHz bands.
  Furthermore, the Bureau has received more than 300 construction notifications from other 39 GHz licensees who have constructed stations.  Thus, there is viable, affordable equipment available.  We find that FiberTower, which made a business decision not to commence construction of the vast majority of its 39 GHz and 24 GHz DEMS licenses in advance of the construction deadline, is readily distinguishable from other licensees that attempted to build out their licenses prior to the deadline and that ordered equipment but failed, through no fault of their own, to receive timely delivery of that equipment.
  FiberTower chose not to build facilities in advance of the deadline because it did not want to “squander its financial resources” in order to build out its licenses.
  In other words, the failure to construct licenses was the result of a business decision by FiberTower in allocating its own resources.

28. FiberTower cites a series of cases in which the Bureau granted extensions of the buildout requirement in other services.
  The circumstances addressed in these cases are distinguishable from FiberTower’s situation.  In many of these cases, there was a systemic problem with equipment availability that affected all licensees in the band.
  By contrast, many 39 GHz licensees, including FiberTower itself, have been able to obtain and deploy equipment.  In certain other cases that FiberTower cites, there were broader issues with the service rules that delayed or prevented deployment.
  No party has argued that the 24 GHz or 39 GHz service rules are responsible for delays in deploying service.
  

29. FiberTower’s situation is also distinguishable from that of 2 Lightspeed LP, which recently received an extension of time to demonstrate substantial service for four of its LMDS licenses.
  Unlike FiberTower, Lightspeed had made significant progress toward the construction benchmarks, having built out the majority of its licenses prior to the June 1, 2012 deadline.
  In addition, this progress was impeded when one of the two key partners in the venture was medically incapacitated.
  Unlike 2 Lightspeed, FiberTower made no attempt to build out the vast majority of its licenses prior to the June 1, 2012 deadline.  And unlike 2 Lightspeed, FiberTower has not alleged any medical incapacity on the part of its owners or managers.  In the Fourth Supplement, FiberTower asserts that it is similarly situated to 2 Lightspeed because it experienced the departure of key employees, including its Senior Vice President of Network Operations and its Chief Financial Officer.
    However, while in the case of 2 Lightspeed, the partner’s medical incapacity played a role in the applicant’s inability to build out all of its licenses
   FiberTower makes no attempt to argue that the loss of key employees prevented it from building its licenses.  Accordingly, FiberTower has failed to demonstrate the relevance of its loss of personnel.

30. We acknowledge FiberTower’s efforts to develop equipment for the 39 GHz band and to market its 24 GHz DEMS and 39 GHz licenses.
  Nonetheless, FiberTower made a voluntary business decision not to build out most of them, including not taking advantage of the safe harbor in the Commission’s rules.  Accordingly, we cannot make the finding that the failure to meet the June 1, 2012 deadline was caused by factors beyond its control.
  We therefore deny the Extension Request.

C. Waiver Request

31. To be granted a waiver of the June 1, 2012 construction deadline, FiberTower must show that either (1) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (2) in view of the unique or unusual circumstances of the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest, or the applicant has no reasonable alternative.
  As is discussed more fully below, we conclude that FiberTower has failed to make the requisite showing, and we therefore deny its waiver request. 

32. First, we conclude that an extension would be inconsistent with the underlying purpose of the substantial service standard, which, as the Commission has said, is to provide “a clear and expeditious accounting of spectrum use by licensees to ensure that service is being provided to the public.”
 FiberTower argues that it is contrary to the public interest to require it to spend $10-12 million to build “links to nowhere” to comply with the safe harbor buildout requirements applicable to the licenses.
  Moreover, FiberTower asserts that cancellation of the vast majority of its 24 GHz DEMS and 39 GHz licenses would jeopardize competition for backhaul, disrupt service to FiberTower’s customer base, and set back plans to deploy an interoperable public safety broadband network.
  Contrary to FiberTower’s claims, granting it an additional lengthy extension of time in which to meet substantial service for its 24 GHz DEMS and 39 GHz licenses – resulting in a total of up to 15 years to have built out certain of these licenses – is not consistent with the underlying purpose of that requirement, which is to ensure meaningful construction of licenses and to prevent warehousing of spectrum.  In 2008, the Bureau expressed the view that FiberTower might use its 39 GHz spectrum as backhaul, given that services such as 700 MHz, AWS-1, and BRS/EBS were being used to provide 4G service and would need backhaul capacity.
  Since that time, there has been considerable deployment of wireless broadband service in these bands.
   Thus, the validity of one of the factors supporting the Bureau’s earlier extension of the construction deadline – that with some additional time, productive opportunities for using 24 GHz DEMS and 39 GHz licenses would develop as these emerging wireless broadband services create a need for supporting backhaul service – has been substantially confirmed. 

33. We also conclude that FiberTower has not shown that requiring it to comply with the substantial service requirements is inequitable, unduly burdensome,  or contrary to the public interest.  As we have previously discussed, FiberTower’s decision not to construct most of its 24 GHz DEMS and 39 GHz licenses was a business decision.  Other licensees made other business decisions that led them to build out their licenses.  Accepting FiberTower’s claims that it would cost $10-$12 million to construct facilities sufficient to satisfy the substantial service safe harbor for its 24 GHz DEMS and 39 GHz licenses, 
 we note that this amount is a fraction of the approximately $300 million that FiberTower says it has spent to acquire its licenses and develop facilities for these bands.
   

34. Finally, we address FiberTower’s recent promise to build its licenses to meet the substantial service safe harbor by the end of 2013.
  We find that such a promise is insufficient to justify a waiver.  The Commission has rejected the argument that after-the-fact construction, by itself, is sufficient to justify a waiver of buildout requirements.
  It follows that an after-the-fact promise to construct in the future cannot be credited.
  We agree with the Commission’s observation in Anderson that, if we credit untimely construction (or an untimely promise to construct), enforcement of the underlying construction requirement “becomes a meaningless or arbitrary exercise.”
  As noted earlier, “any substantial service standard must provide ‘a clear and expeditious accounting of spectrum use by licensees to ensure that service is indeed being provided to the public.’”
  If a licensee makes a voluntary business decision not to build out a license before the applicable construction deadline, and then promises to build out the license after that deadline has passed, granting an extension under those circumstances would give licensees no incentive to build out their licenses before the construction deadline, and would effectively eviscerate the Commission’s construction requirements.  We therefore find that granting an extension to FiberTower based on its recent promises would be inconsistent with the underlying purpose of the substantial service requirement.

35. We note the concerns raised by FiberTower’s suppliers and customers about potential disruption to the wireless industry if FiberTower’s 24 GHz and 39 GHz licenses at issue here are terminated.  Our decision in this item does not affect any of the licenses that FiberTower uses currently to provide service to customers; those licenses remain in full force and effect.  FiberTower put most of its 24 GHz and 39 GHz licenses at risk by making the business decision not to build them out.  The potential for customer disruption is caused by FiberTower’s financial distress and its agreements with its creditors, not by the termination of the 24 GHz and 39 GHz licenses at issue here, which are not being used to serve customers.  FiberTower may avoid customer disruption through a variety of options, including finding a buyer to acquire the legacy backhaul assets and other licenses. We remind FiberTower that if such sales do not succeed and it decides to permanently discontinue, reduce, or impair service, it must comply with the applicable rule governing discontinuance of service.

36. Finally, we acknowledge the argument of FiberTower and the Official Committee of Unsecured Creditors that the Bankruptcy Code implicates important public policy objectives.
  The Commission is obligated to be alert to minimize conflict between its policies and other federal policies such as the bankruptcy statutes.
  The Commission is not required by the Bankruptcy Code, however, to act in a manner that would “unduly interfere” with the Commission’s mandate to ensure that licenses are “used and transferred consistently with the Communications Act.”
  In this case, for the reasons stated above, we conclude that granting an additional extension of time to FiberTower would be inconsistent with our duty to provide “a clear and expeditious accounting of spectrum use by licensees to ensure that service is being provided to the public.”
  We do not find any basis in the bankruptcy proceeding for granting the Extension Request.

37. Under the Commission’s rules, and in circumstances other than those present here, the spectrum associated with 250 of FiberTower’s 39 GHz RSA licenses would immediately revert to the holder of the 39 GHz EA spectrum for the market in question.
  Four of FiberTower’s 24 GHz DEMS licenses are located at least partially within the service area of other active 24 GHz EA licenses, so that spectrum would typically revert to the 24 GHz DEMS licensees in those markets.
  However, in view of the Bankruptcy Court’s Preliminary Injunction Order and to minimize disruption and uncertainty, on our own motion, we stay any rules and policies that would result in the spectrum covered under FiberTower’s 24 GHz and 39 GHz licenses reverting to another licensee while the Preliminary Injunction Order remains in effect.  Similarly, with respect to the other licenses, while the Preliminary Injunction Order remains in effect, the Bureau will take no action to reassign the spectrum covered under these licenses to any applicant.
  Nothing in this Memorandum Opinion and Order is intended, or shall be construed, to be contrary to the Bankruptcy Court’s Preliminary Injunction Order.  FiberTower retains its full rights to seek either reconsideration
 or Commission review
 of this Memorandum Opinion and Order.  

38. Authorizations for 24 GHz DEMS and 39 GHz licenses automatically terminate if the licensee fails to meet construction or coverage requirements.
  In light of our decision to deny FiberTower’s request for an extension or waiver of the construction requirements on the ground that grant of such request is not in the public interest, we find that FiberTower’s licenses listed in the Appendix automatically terminated, by operation of Sections 1.946(c) and 1.955(a)(2) of the Commission’s Rules,
 as of June 1, 2012.

IV. CONCLUSION AND ORDERING CLAUSES
39. FiberTower has failed to demonstrate substantial service for the licenses in question.  It has failed to justify an extension of time to meet the substantial service deadline for the Stations listed in Appendix or to justify a waiver of the June 1, 2012 deadline for establishing substantial service.  We therefore deny the substantial service filings and Extension Request.  Accordingly, FiberTower’s licenses to operate the stations listed in the Appendix automatically terminated, by operation of Commission rule, as of June 1, 2012.

40. Accordingly, IT IS ORDERED, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 309, and Section 1.946 of the Commission’s Rules, 47 C.F.R. § 1.946, that the requests for findings of substantial service made by FiberTower Spectrum Holdings LLC on May 31, 2012 and June 1, 2012 and listed in the Appendix ARE DENIED.

41. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 309, and Sections 1.925 and 1.946 of the Commission’s Rules, 47 C.F.R. §§ 1.925, 1.946, that the request for waivers and the applications for extension of time to demonstrate substantial service (File No. 0005207187 et seq.) filed by FiberTower Corporation on May 14, 2012 and listed in the Appendix ARE DENIED.

42. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 303(r) of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 303(r), and Section 1.955(a)(2) of the Commission’s Rules, 47 C.F.R. § 1.955(a)(2), that the Universal Licensing System SHALL BE UPDATED to reflect that the licenses issued to FiberTower Corporation for the Stations listed in the Appendix TERMINATED as of June 1, 2012.

43. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 303(r) of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 303(r), and in view of the Order Granting Preliminary Injunction in FiberTower Network Services Corp., et al., Debtors; FiberTower Network Services Corp., et al., Debtors v. Federal Communications Commission, Case No. 12-44027-DML-11, (Bankr. N.D. Tex., issued Sep. 27, 2012), none of the spectrum covered under the licenses declared terminated in this Memorandum Opinion and Order shall revert to another licensee without further action by the Commission or Bureau, and the Commission will take no action “transferring, assigning or selling” the spectrum covered by the licenses declared terminated, so that in the event that this Memorandum Opinion and Order is reversed upon reconsideration, review or appeal, FiberTower may resume use of the spectrum covered by the licenses terminated herein.  As noted, nothing in this Memorandum Opinion and Order is intended, or shall be construed, to be contrary to the Bankruptcy Court’s Preliminary Injunction Order. 
44. These actions are taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.

FEDERAL COMMUNICATIONS COMMISSION

Ruth Milkman

Chief, Wireless Telecommunications Bureau
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