

Federal Communications Commission
DA 12-1747

Federal Communications Commission
DA 12-1747

Before the

Federal Communications Commission

Washington, D.C.  20554

	In the Matter of

Mobility Fund Phase I

Waiver of Section 54.1007(a)(1) of the Commission’s Rules
	)

)     WC Docket No. 10-90
)     
)     WT Docket No. 10-208

)     
)     AU Docket No. 12-25


ORDER

Adopted:  November 1, 2012
Released:  November 1, 2012

By the Associate Chief, Wireless Telecommunications Bureau and Deputy Chief, Wireline Competition Bureau:

I. INTRODUCTION

1. In this order, the Wireless Telecommunications Bureau and the Wireline Competition Bureau (the “Bureaus”), on their own motion, waive section 54.1007(a)(1) of the Commission’s rules to allow Auction 901 winning bidders seeking authorization for Mobility Fund Phase I support to use CoBank, ACB (“CoBank”) as an issuing bank for the irrevocable stand-by letters of credit (“LOCs”) required as part of the post-auction long-form application process.
  While CoBank does not meet all of the specific requirements in section 54.1007(a)(1), we find it in the public interest and consistent with the intent of the rule to allow winning bidders to submit LOCs from CoBank.
II. Background

2. In the USF/ICC Transformation Order, the Commission comprehensively reformed and modernized the high-cost component of the Universal Service Fund (“USF”) to help ensure the universal availability of fixed and mobile communication networks capable of providing voice and broadband services where people live, work, and travel.
  To further that goal, the Commission created the Mobility Fund, specifically intended to bring mobile service to areas where private investment by itself is insufficient to meet our universal service goals for availability of mobile services.
  In Phase I of the Mobility Fund, the Commission will, based on a reverse auction, award up to $300 million in one-time support to immediately accelerate deployment of current and next generation networks providing mobile voice and broadband services in areas not presently covered by such networks.

3. Auction 901, the Mobility Fund Phase I reverse auction, took place on September 27, 2012.
  The Bureaus released the results of Auction 901 on October 3, 2012.
  Winning bids were placed by 33 bidders, each of which must submit a post-auction long-form application by 6:00 pm on November 5, 2012.
  

4. In the USF-ICC Transformation Order, the Commission decided that winning bidders in the Phase I reverse auction should be required to post LOCs as financial security prior to being authorized to receive Mobility Fund support.
  The Commission stated that such an instrument would protect the government’s interest in the funds it disburses in Mobility Fund Phase I and would ensure that the winning bidders have committed sufficient financial resources to meet the program obligations associated with such support.
  The Commission decided that an irrevocable stand-by LOC would be the best financial instrument to minimize the possibility that Mobility Fund support would become property of a recipient’s bankruptcy estate, thereby preventing the funds from being used promptly to accomplish the Mobility Fund’s goals.
  Accordingly, the rules require that winning bidders acquire an LOC in an amount equal to the amount of support as it is disbursed, plus an additional percentage of the amount of support authorized, which will serve as a default payment.
  In the event that a recipient of Mobility Fund Phase I support fails to comply with the terms and conditions upon which support was granted, the Commission would draw upon the LOC.
  The Commission further stated that the LOC must be issued “by a bank that is acceptable to the Commission.”
  Section 54.1007(a)(1) of the rules defines as an acceptable U.S. bank one that: (i) is among the 50 largest United States banks, determined on the basis of total assets as of the end of the calendar year immediately preceding the issue of the LOC, (ii) has deposits that are insured by the Federal Deposit Insurance Corporation (“FDIC”), and (iii) has a long-term unsecured credit rating issued by Standard & Poor’s of A- or better (or an equivalent rating from another nationally recognized credit rating agency).

5. As part of the long-form application, a winning bidder must include a commitment letter from an acceptable bank willing to issue the LOC to cover each of the filer’s winning bids.
  Once Commission staff have reviewed the long-form applications and received any additional information requested as a follow-up to initial filings, the Commission will release a public notice indicating that it is ready to authorize support for specified applications and winning bids.
  At that point, each of those applicants must submit the irrevocable stand-by LOC for each bid within 10 business days.
  If the LOC meets the requirements of the rules, the Commission will release a second public notice authorizing support, which will allow the winning bidder to obtain its first disbursement of Phase I support from the Universal Service Administrative Company (USAC).

6. During the filing window for the long-form applications, Commission staff received a number of requests from Auction 901 winning bidders wishing to use letters of credit issued by CoBank.  Formed under the Farm Credit Act, CoBank is an agricultural credit bank serving cooperatives, including farm credit associations, agricultural businesses, and rural utilities, and is a member of the U.S. Farm Credit System, created by Congress in 1916 to meet the lending needs in rural America.
  Since CoBank is not a depository institution, it does not have deposits that would be insured by the FDIC, and thus, does not meet the specific requirements of section 54.1007(a)(1)(i)(B) for United States banks considered acceptable to issue LOCs for Mobility Fund Phase I support.
  Therefore, without a waiver of the rule, a winning bidder submitting LOCs issued by CoBank would not become authorized to receive Mobility Fund Phase I support. 

III. discussion

7. Based on our review of information regarding CoBank’s size, authority, credit rating, and experience, as well as the existence of special circumstances relating to CoBank, we find that CoBank is an acceptable financial institution for purposes of issuing LOCs to Mobility Fund Phase I auction winning bidders and that accepting LOCs issued by CoBank will better serve the public interest than would strict adherence to the rule.  Therefore, we waive section 54.1007(a)(1) on our own motion to allow Auction 901 winning bidders to submit LOCs issued by CoBank to meet the Mobility Fund Phase I LOC requirements. 
8. The Bureaus have the authority to waive rules related to Mobility Fund Phase I “for good cause shown.”
  A waiver is appropriate only if “special circumstances warrant a deviation from the general rule and such deviation will serve the public interest.”
  Moreover, in certain cases, a rule waiver may serve the public interest where we find that the waiver would not conflict with the policy underlying the rule.

9. We find that grant of a waiver of section 54.1007(a)(1) to accept CoBank-issued LOCs would not conflict with the policy underlying the rule.  As noted above, the Commission established specific criteria to ensure that the LOC is issued from a reputable financial institution.  It defined a bank to be acceptable if it is among the 50 largest United States banks, determined on the basis of total assets, has deposits that are insured by the FDIC, and has a long-term unsecured credit rating issued by Standard & Poor’s of A- or better (or an equivalent rating from another nationally recognized credit rating agency).
  We find that CoBank meets two of these criteria and provides protections equivalent to the protections afforded by the third.  As of June 30, 2012, CoBank’s total assets exceeded $90 billion.
  While rankings of U.S. banks commonly list depository institutions, we note that CoBank’s assets make it comparable to banks in the top 50 based on total assets.
 According to CoBank, its permanent capital, total surplus, core surplus and net collateral ratios exceeded the regulatory minimums.
  In addition, CoBank is rated AA-/Stable by Standard & Poor’s, thus exceeding the minimum credit-rating requirement of our rule.
  Finally, while CoBank is not FDIC insured, it is insured through the Farm Credit System Insurance Corporation (“FCSIC”), which was modeled after the FDIC.
  Based on these facts, we find that we can accept LOCs issued by CoBank on behalf of Auction 901 winning bidders without compromising the policy underlying our LOC rule.  We find that our conclusion that FCSIC insurance provides protections equivalent to those indicated by holding FDIC-insured deposits is a special circumstance that justifies this waiver.
10.  Furthermore, other special circumstances exist to warrant grant of a waiver here.  Some Auction 901 winning bidders, particularly rural telecom cooperatives, claim to have more transactional experience with CoBank than with other banks that specifically meet the criteria of section 54.1007(a)(1).  While these entities could petition to amend section 54.1007(a)(1) to expand the criteria to include institutions like CoBank, or seek individual waiver, we find that considering such individual petitions could unduly delay the distribution of Mobility Fund Phase I support.  Therefore, we believe that under these circumstances, we should waive the rule on our own motion to allow winning bidders to use LOCs issued by CoBank.
11. Based on the foregoing reasons, on our own motion we waive section 54.1007(a)(1) to allow Auction 901 winning bidders to submit stand-by LOCs issued by CoBank to meet the Mobility Fund Phase I LOC requirements.
IV. ORDERING CLAUSES

12. Accordingly, IT IS ORDERED that, pursuant to the authority contained in sections 1, 4(i), 4(j), 5(c), 201, 254, and 303(r) of the Communications Act, 47 U.S.C. §§ 151, 154(i), 154(j), 155(c), 201, 254, 303(r), and sections 0.91, 0.131, 0.291, 0.331, and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.131, 0.291, 0.331, and 1.3, section 54.1007(a)(1) of the Commission’s rules is waived to the extent described herein.  

13. IT IS FURTHER ORDERED that a copy of this order SHALL BE transmitted by the Office of the Secretary to the Universal Service Administrative Company; and

14. IT IS FURTHER ORDERED that, pursuant to section 1.102(b)(1) of the Commission’s rules, 47 C.F.R. § 1.102(b)(1), this order SHALL BE effective upon release.
FEDERAL COMMUNICATIONS COMMISSION

Jane E. Jackson

Associate Chief

Wireless Telecommunications Bureau

Carol Mattey

Deputy Chief

Wireline Competition Bureau
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