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ORDER ON RECONSIDERATION
Adopted:  March 29, 2012

     Released:  March 30, 2012

By the Deputy Chief, Broadband Division, Wireless Telecommunications Bureau:
I. introduction

1. In this Order on Reconsideration, we deny a petition filed by the Little Rock School District (“Little Rock”) seeking reconsideration of the December 7, 2011 decision by the Broadband Division of the Wireless Telecommunications Bureau (“Division”) to place the license to operate Station WLX953 in “Termination Pending” status. 

II. background

2. Little Rock is licensed to operate Educational Broadband Service (“EBS”) station, WLX953, on the G-group channels in Little Rock, Arkansas. 
  On September 1, 2004, Little Rock’s license to operate Station WLX953 was renewed.
 

3. In 2004, the Commission undertook the radical transformation of the 2496-2690 MHz band to facilitate the development and deployment of advanced wireless services, including wireless broadband.
  The Commission changed the band plan and technical and licensing rules applicable to EBS licenses and required EBS licensees to transition from their old channel locations to their new channel locations.
  As a consequence of these changes, EBS is now a radio communications service that consists of 112.5 megahertz of spectrum in the 2496-2690 MHz band and is licensed under Part 27 of the Commission’s rules; the remaining 73.5 megahertz of spectrum in the band is allocated to the Broadband Radio Service (“BRS”) and to two four-megahertz guard bands.
  Also in 2004, the Commission sought comment on construction requirements for the newly created BRS and EBS services.

4. Two years later, on April 27, 2006, the Commission adopted new construction requirements applicable to all BRS and EBS licensees, which were codified at Section 27.14(o) of the Commission’s Rules.
  Under Section 27.14(o), all BRS and EBS licensees were required to demonstrate substantial service on or before May 1, 2011.
  The Commission defines substantial service as a level of service, which is sound, favorable, and substantially above a level of mediocre service which just might minimally warrant renewal.
  A BRS or EBS licensee may make a showing based on meeting the definition of substantial service or based on meeting one of the general safe harbors provided by the Commission in Section 27.14(o)(1) of the Commission’s Rules.
  In addition, an EBS licensee may make a showing under the educational “safe harbor” the Commission specifically adopted for EBS licensees in Section 27.14(o)(2) of the Commission’s Rules.
  Many EBS licensees have demonstrated substantial service by meeting this safe harbor.

5. On January 9, 2008, Nextel Spectrum Acquisition Corporation, a wholly-owned subsidiary of Sprint Nextel Corporation (“Sprint”) filed an Initiation Plan to transition the Little Rock, Arkansas Basic Trading Area (BTA257), where Station WLX953 is located, from the old band plan to the new band plan.
  Station WLX953 was included in the list of stations to be transitioned in BTA257.
   Then on June 10, 2008, Sprint filed a Post-Transition Notification, in which Sprint informed the Commission that it had completed the transition for BTA257.
  Sprint’s Little Rock BTA Completion Letter shows that Station WLX953 was not operating at the time the transition was completed on June 10, 2008.
  Although Station WLX953 was included in the list of stations that were transitioned, the Commission’s Universal Licensing System shows that Little Rock has not modified its license to show that it is authorized to operate on the new G-group channels.
  

6. On February 1, 2011, the Bureau sent a Reminder Notice to Little Rock reminding it of the upcoming deadline for demonstrating substantial service.
  The Reminder Notice notified Little Rock that it had 15 days from the construction deadline to file the construction notification; that, if needed, it could seek an extension of time to construct but that the request must be filed on or before the construction deadline; and that if it failed to meet its construction requirement by its deadline, and it did not file a request for an extension of time on or before the construction coverage deadline, the license to operate Station WLX953 would be terminated automatically.
  

7. On March 22, 2011, the Wireless Telecommunications Bureau (“Bureau”) extended the deadline for EBS licensees to demonstrate substantial service from May 1, 2011 to November 1, 2011.
  Little Rock, however, did not file a construction notification or request for extension of the deadline.

8. On December 7, 2011, the Bureau sent Little Rock an auto-termination letter
 and Station WLX953 entered auto-termination status.
  The Auto-Termination Letter stated that “if the licensee met its construction or coverage requirement, it has 30 days from the date of the Public Notice to file a Petition for Reconsideration . . .  showing that it met the construction or coverage deadline.
  The Termination Pending Notice continued that in “filing its petition for reconsideration, the licensee must include the actual date when construction was completed or the coverage requirement was met.”
  

9. Little Rock filed the instant Petition on January 6, 2012.
  Little Rock asks us to reconsider our decision to place the license for Station WLX953 on the “Termination Pending” list because their excess capacity commercial leases have expired and they are currently negotiating with commercial carriers for leasing rights to its excess capacity.

III. discussion

10. We conclude that it is not in the public interest to grant Little Rock’s petition for reconsideration.  We deny Little Rock’s request to reconsider our decision to place the license for Station WLX953 on the “Termination Pending” list because Little Rock did not comply with the requirement specified by the Bureau in the Auto-Termination Public Notice.  Little Rock was required to include the actual date when construction was completed in its petition for reconsideration.
  Little Rock, however, has not constructed and thus, cannot comply with this requirement.  We will therefore deny Little Rock’s Petition for Reconsideration.

11. We note that while Little Rock has not formally requested an extension of the November 1, 2011 substantial service deadline, the facts it has offered would not support an extension.  An extension request for a coverage requirement may be granted “if the licensee shows that failure to meet the construction deadline is due to involuntary loss of site or other causes beyond its control.”
  The Commission has consistently found that licensee business decisions are not circumstances beyond the licensee’s control and are not the basis for regulatory relief.
  Moreover, the Commission has held that a licensee cannot rely on a third party’s failure to perform as justification for a construction extension.
  In this case, it appears that Little Rock’s failure to meet the deadline was caused by its passive reliance on third parties, which is considered to be a matter within its control.

12. An authorization for an EBS license automatically terminates if the licensee fails to meet construction or coverage requirements.
  In light of our conclusion that grant of Little Rock’s petition for reconsideration is not in the public interest, we find that Little Rock’s license to operate Station WLX953 automatically terminated on November 1, 2011, the date that EBS licensees were required to demonstrate substantial service.  

IV. CONCLUSION AND ordering clauses

13. Little Rock has failed to demonstrate that it has complied with the substantial service and educational use requirements associated with its license to operate Station WLX953. We therefore deny the Petition for Reconsideration and declare that Little Rock’s license to operate Station WLX953 automatically terminated as of November 1, 2011.

14. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106 that the Petition for Reconsideration filed by the Little Rock School District on January 6, 2012 IS DENIED.

15. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 303(r) of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 303(r), and Section 1.955(a)(2) of the Commission’s Rules, 47 C.F.R. § 1.955(a)(2), that the license issued to the Little Rock School District for Station WLX953 IS DECLARED TERMINATED as of November 1, 2011.

16. These actions are taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.
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