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Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Remand of Section I11.B of the Commission’s DA 06-1739
March 15, 2006 Omnibus Order Resolving
Numerous Broadcast Television Indecency
Complaints

N N N N N N

JOINT COMMENTSOF FOX TELEVISION STATIONS, INC., CBSBROADCASTING
INC., NBC UNIVERSAL, INC. AND NBC TELEMUNDO LICENSE CO.

Pursuant to the Commission’s Public Notice regarding the Second Circuit’s remand of
the Omnibus Order, Fox Television Stations, Inc. (“Fox”), CBS Broadcasting Inc., NBC
Universal, Inc. and NBC Telemundo License Co. (collectively “the Networks’) respectfully
submit their comments regarding the Commission’s enforcement of the prohibition against

broadcast indecency, 18 U.S.C. § 1464.

INTRODUCTION AND SUMMARY

The Commission should use this remand proceeding to reverse its radically expanded
efforts to regul ate through punitive forfeitures what it considers to be “indecent” speech under 18
U.S.C. 8 1464. Since the mid-1970s, when it first began to enforce the ban on so-called indecent
speech, the Commission has carefully observed a cautious and limited enforcement policy that
paid serious respect to the First Amendment rights of broadcasters. Indeed, this severely
restrained enforcement policy has always been the centerpiece of the Commission’s defense of
the indecency regime’'s constitutionality. When the Supreme Court on the narrowest basis
upheld the specific prohibition as applied to George Carlin’s “Filthy Words” monologue, the

Court expressly recognized that its decision did “not speak to cases involving the isolated use of



apotentially offensive word.” FCC v. Pacifica Found., 438 U.S. 726, 760-61 (1978) (Powell, J.,
concurring). Following Pacifica, the Commission for more than 25 years observed this
limitation and did not take enforcement action against broadcasts of isolated and fleeting
expletives.

In 2004, the Commission unexpectedly and without meaningful explanation abandoned
its longstanding restrained enforcement policy, overruling numerous precedents that have stood
for decades and greatly expanding the amount of speech that is subject to punishment. Under
this new policy, the Commission has, for the first time, begun to (1) take enforcement action
against fleeting and isolated utterances of potentially offensive words, (2) use the ban on
“profane” speech as a separate basis for prohibiting the use of certain words; (3) punish licensees
for “indecent” speech that was unintentionally broadcast during live coverage of newsworthy
events; and (4) impose massive and unprecedented fines for violations of the indecency rules.

The Commission’s sweeping departure from restraint in its approach to indecency has
resulted in an unprecedented intrusion into the creative and editorial process and threatens to
bring about the end of truly live broadcast television. Writers and producers of scripted
television programs exercise their creative judgment in deciding that potentially offensive words
may be necessary for dramatic verisimilitude or effect, but the Commission now second-guesses
those creative decisions on a show-by-show basis. To avoid exposure to enormous indecency
penalties, creative personnel censor themselves because of the risk that they will misudge what
the current Commissioners will find offensive. For live television, broadcasters have been
required to invest in expensive time-delay equipment and the personnel necessary to operate it.
Cable and satellite television are not subject to the Commission’s regime, nor is the internet, and

therefore only those media will be able to broadcast truly live news, sporting or political events.



The Commission’s exceedingly aggressive enforcement against both scripted and live broadcasts
represents an extreme and unwarranted departure from the cautious approach that barely passed
constitutional muster in Pacifica.

In bringing enforcement proceedings against isolated and fleeting expletives, the
Commission is now going well beyond the restrained approach that the Supreme Court approved
in Pacifica. The Commission cannot reflexively cite Pacifica as authorizing its current
indecency enforcement regime; indeed, it is clear that the courts, and particularly the Supreme
Court in Pacifica, would have never approved content-based regulation of speech if the
Commission had attempted to enforce 8 1464 as aggressively as it now does with respect to
fleeting expletives. See Pacifica, 438 U.S. a 761 n.4 (Powell, J., concurring) (permitting
enforcement action because “the Commission may be expected to proceed cautioudly, asit hasin
the past”); Action for Children’s Television v. FCC, 852 F.2d 1332, 1340 n.14 (D.C. Cir. 1988)
(“ACT I") (relying on the Commission’s commitment to proceeding cautiously). Now that
caution has been thrown to the wind, the First Amendment cost of the Commission’s expanded
regimeisintolerable.

In challenging the Commission’s assault on protected speech, the Networks are not
seeking license to use potentially offensive language whenever or wherever they want. Everyone
understands that some content is not appropriate for television, even if it falls short of what is
actually indecent. But rather than foist its own subjective interpretation onto programming
decisions, the Commission must “provide adequate breathing space to the freedoms protected by
the First Amendment,” Boos v. Barry, 485 U.S. 312, 322 (1988) (internal quotation marks
omitted), which it had always done by deferring to the editorial judgments of broadcasters about

content. Indeed, the networks maintain broadcast standards departments to monitor their



programming, employing strict standards to ensure that their broadcast content is appropriate and
consistent with viewers expectations. The Networks are now merely asking the Commission to
rescind its radical, new interpretation of its indecency rules—first announced in the Golden
Globe Order! and reaffirmed in the Omnibus Order>—and instead return to a cautious and
restrained enforcement program, while articulating clear standards for licensees to follow and
regulators to apply. The Commission should take the opportunity afforded by the Second
Circuit's remand to keep its earlier promises to the courts to act with restraint in light of the
important First Amendment values at stake. The Omnibus Order relies entirely on the new
standard articulated in the Golden Globe Order, and it cites no other authority for its indecency
findings. Most of the arguments below have already been presented to the Commission in
various responses to the Golden Globe Order, and they provide strong grounds for the

Commission to reconsider its actions now.®> For al these reasons, the Networks urge the

! Complaints Against Various Broadcast Licensees Regarding Their Airing of the “ Golden
Globe Awards’ Program, Memorandum Opinion & Order, 19 FCC Rcd. 4975 (2004) (“Golden
Globe Order™).

2 Complaints Regarding Various Television Broadcasts Between February 2, 2002 and March 8,
2005, Notices of Apparent Liability and Memorandum Opinion & Order, 21 FCC Rcd. 2664,
19102, 114, 138 (2006) (“Omnibus Order™).

% See Petition for Partial Reconsideration of National Broadcasting Company, Inc, Complaints
Against Various Broadcast Licensees Regarding Their Airing of the “ Golden Globe Awards’
Program (April 19, 2004) (attached as Appendix 1); Joint Petition for Reconsideration of ACLU,
et a., Complaints Against Various Broadcast Licensees Regarding Their Airing of the “ Golden
Globe Awards’ Program (April 19, 2004) (attached as Appendix I1); Joint Petition for a Stay of
Fox Entertainment Group, Inc., NBC Universal, Inc. and Viacom, Inc.,, Complaints Against
Various Broadcast Licensees Regarding Their Airing of the “ Golden Globe Awards’ Program
(June 18, 2004) (Attached as Appendix I11). The arguments raised in these pleadings are hereby
incorporated by reference and made part of this proceeding, as are the arguments from NBC's
responses to the Commission’s inquiries regarding its live broadcasts. See Letter from F.
William LeBeau to William H. Davenport re: FCC File No. EB-04-1H-0512 (Feb. 2, 2005)
(Attached as Appendix 1V); Letter from F. William LeBeau to William H. Davenport re: FCC
File No. EB-04-1H-0591 (Feb. 2, 2005) (Attached as Appendix V); Letter from F. William
LeBeau to William H. Davenport re: FCC File No. EB-04-1H-0570 (Feb. 14, 2005) (Attached as
Appendix V1).



Commission to return to a 8 1464 enforcement program that is at least as restrained as that

reviewed in Pacifica.

ARGUMENT

THE COMMISSION’'SNEW INDECENCY ENFORCEMENT REGIME
VIOLATESTHE ADMINISTRATIVE PROCEDURE ACT.

The Commission’s indecency regime, announced in the Golden Globe Order and
reaffirmed in the Omnibus Order, rests on a dramatic departure from Commission precedents
that have stood for decades. The Commission has an obligation to justify such departures with a
reasoned analysis—especialy given the First Amendment issues at stake—but has fallen far
short of an adequate explanation. Motor Vehicle Mfrs. Ass'n v. Sate Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 57 (1983) (“an agency changing its course must supply areasoned analysis’). By
adopting a per se indecency rule for isolated and fleeting expletives, the Commission violated
the APA, which requires a reviewing court to set aside action that is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).

In the Golden Globe Order, the Commission admitted that it was changing its policy—
reversing its interpretation of the indecency standard, retreating from its longstanding position
that Pacifica did not authorize it to regulate fleeting expletives, and promulgating a new
definition of “profane” content under 18 U.S.C. § 1464. Despite these significant changesin its
regulation of constitutionally-protected speech, the Commission offered no justification for its
sudden shift; instead, it ssmply declared that its prior cases were “no longer good law.” See
Golden Globe Order § 12. The Omnibus Order provided no further justification and simply
cited the Golden Globe Order as precedent for finding fleeting expletives to be indecent. See,

e.g., Omnibus Order 1102, 114, 138.



The complete failure of the Commission to articulate any justification for its sudden shift
in policy violates the APA. Ramaprakash v. FAA, 346 F.3d 1121, 1125 (D.C. Cir. 2003)
(Roberts, J.) (“An agency’s failure to come to grips with conflicting precedent constitutes an
inexcusable departure from the essential requirement of reasoned decision making” (internal
guotations and citation omitted)); New York Council, Ass' n of Civilian Techniciansv. Fed. Labor
Relations Auth., 757 F.2d 502, 508 (2d Cir. 1985) (“the agency must explain why the original
reasons for adopting the rule or policy are no longer dispositive’). If the Commission is
unwilling or unable to explain its about face, then its new approach to indecency should be
abandoned.

. THE CURRENT INDECENCY REGIME, ASIT RELATESTO POTENTIALLY
OFFENSIVE WORDS, ISUNCONSTITUTIONAL.

It is undisputed that “indecent” speech, unlike obscenity, receives the highest degree of
First: Amendment protection. “Content-based prohibitions, enforced by severe criminal
penalties, have the constant potential to be a repressive force in the lives and thoughts of a free
people.” Ashcroft v. ACLU, 542 U.S. 656, 660 (2004). For that reason, content-based
restrictions on speech—Ilike the Commission’s indecency findings—are presumed to be invalid,
and the Commission bears the heavy burden of showing their constitutionality. See id.; United
Satesv. Playboy Entm’'t Group, Inc., 529 U.S. 803, 817 (2000).

A. The Current Indecency Regime Is Unconstitutionally Vague And
I mpermissibly Chills Protected Speech.

1 The government cannot use a vague standard for the sensitive task of regulating
constitutionally protected speech. See, e.g., Reno v. ACLU, 521 U.S. 844, 874 (1997); Perez v.
Hoblock, 368 F.3d 166, 175 n.5 (2d Cir. 2004). The “literal scope’ of § 1464 applies to

expression protected by the First Amendment, and the vagueness doctrine therefore “demands a



greater degree of specificity than in other contexts.” Smith v. Goguen, 415 U.S. 566, 573 (1974);
see also Smith v. California, 361 U.S. 147, 151 (1959).

To whatever extent the Commission’s indecency rules may have survived a vagueness
chalenge in the past, changes in the indecency regime as well as developments in the law
undermine any constitutional defense of the Commission’s current approach. The changes
effected by the Commission in the Golden Globe Order and reapplied in the Omnibus Order
greatly expanded the types of expression that might be considered indecent and added a novel
interpretation of the concept of profanity, thereby materially departing from the enforcement
regime that had been approved previously by the courts. In addition, recent judicial decisions
cast doubt on whether the current enforcement regime is constitutionally permissible. In Reno, a
unanimous Supreme Court concluded that the Communications Decency Act (“CDA”) was
unconstitutionally vague. See Reno, 521 U.S. at 870-74. The CDA defined indecency as any
“communication that, in context, depicts or describes, in terms [1] patently offensive [2] as
measured by contemporary community standards, [3] sexual or excretory activities or organs.”
Id. at 860 (quoting 47 U.S.C. § 223(d)). The Commission’s prohibition on broadcast indecency
punishes speech based on the same three elements as the CDA: “First, material alleged to be
indecent must fall within the subject matter scope of our indecency definition—that is, the
material must describe or depict sexual or excretory organs or activities.... Second, the
broadcast must be patently offensive as measured by contemporary community standards for the

broadcast medium.” Omnibus Order § 12 (quoting Indecency Policy Statement 1 7-8%). Under

* Industry Guidance On the Commission’s Case Law Interpreting 18 U.SC. § 1464 and
Enforcement Policies Regarding Broadcast Indecency, Policy Statement, 16 FCC Rcd. 7999,
8002, 11 7-8 (2001) (*Indecency Policy Satement”).



Reno, such a broad restriction on speech is unconstitutional. See Reno, 521 U.S. at 870.° At a
minimum the Commission must explain why Reno is not controlling.

2. Even without Reno, the newly-expanded indecency standard is unconstitutionally
vague under longstanding precedent. The Supreme Court has invalidated laws that prohibited
speech “manifestly tending to the corruption of the youth,” Bantam Books, Inc. v. Sullivan, 372
U.S. 58, 59 (1963), made it unlawful “to curse or revile or to use obscene or opprobrious
language,” Lewis v. New Orleans, 415 U.S. 130 (1974), or rendered it illegal to utter
“opprobrious words or abusive language,” Gooding v. Wilson, 405 U.S. 518, 519 (1972). Under
the Commission’s new regime, there are no workable criteria for determining what might violate
the policy other than familiarity with each individuat Commissioner’s sense of outrage at any
given moment. This is the very paradigm of a vague enactment, for it vests unbounded
discretion to restrict speech with the government. E.g., Coates v. Cincinnati, 402 U.S. 611, 615-
16 (1971); Houston v. Hill, 482 U.S. 451, 466-67 (1987).

The vagueness inherent in the expanded indecency regime is exacerbated by the failure to
articulate or analyze what is patently offensive under “contemporary community standards for
the broadcast medium.” As Reno made clear, contemporary community standards can
disambiguate the vagueness inherent in the indecency regime only if they are based on objective
criteria, such as specifically-defined state laws in the Miller obscenity standard. See Reno, 521

U.S. at 873 (explaining that reference to a specific, legal definition “reduces the vagueness

> Numerous courts have since cited Reno in striking down laws intended to ban or regulate the
sale, rental or transmission of material that may be deemed indecent or harmful to minors. See,
e.g., Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002); Playboy Entertainment, 529 U.S.
803; PSNet, Inc. v. Chapman, 362 F.3d 227 (4th Cir. 2004), reh’g and reh’g en banc denied,
372 F.3d 671 (4th Cir. 2004); ACLU v. Ashcroft, 322 F.3d 240 (3d Cir. 2003), aff'd 542 U.S. 656
(2004); Am. Amuse. Mach. Ass'n v. Kendrick, 244 F.3d 572 (7th Cir. 2001); ACLU v. Johnson,
194 F.3d 1149 (10th Cir. 1999).



inherent in the open-ended term ‘ patently offensive’”). Instead of objective legal standards, the
Commission’s contemporary community standards for the broadcast medium are determined by
the Commission’s “ collective experience and knowledge, developed through constant interaction
with lawmakers, courts, broadcasters, public interest groups and ordinary citizens.” Infinity
Radio License, Inc., Memorandum Opinion & Order, 19 FCC Rcd. 5022, 5026 (2004). This
assertion of “we-know-it-when-we-see-it”"—or worse, “we-know-it-when-someone-with-
influence-on-us-says-we-see-it”—is not a plainly-expressed legal standard that allows for
predictive judgments by broadcasters. Ironically, the “community standard” is supposed to be an
objective measure of what the public thinks, to provide a check on the Commission’s discretion.
Cf. Hamling v. U.S, 418 U.S. 87, 107 (1974) (community standards approach meant to ensure
that speech “is judged neither on the basis of each [decisionmaker]’s personal opinion, nor by its
effect on a particularly sensitive or insensitive person or group”). Under the expanded policy,
however, the “community standard” has become the opposite: a vehicle for the unfettered (and
unpredictable) discretion of current Commissioners.® Applications of the indecency standard
have become almost random, and the factors of patent offensiveness can be and have been
manipulated to reach any desired conclusion. The resulting array of case-by-case results defies
any reasonable explanation. Compare Golden Globe Order 12 (isolated broadcast of an
expletive during live awards show is indecent) with Saving Private Ryan Order 8 (repeated use
of the same expletive during World War 11 film is not indecent)” with Omnibus Order | 78

(handful of uses of the same expletive during Martin Scorsese documentary about blues

® See also Omnibus Order at 2727 (Adelstein, dissenting) (“Adelstein Statement”) (order
“overreaches with its expansion of the scope of indecency and profanity law, without first doing
what is necessary to determine the appropriate community standard”).

" Complaints Against Various Television Licensees Regarding Their Broadcast on November 11,
2004 of the ABC Televison Networks Presentation of the Film “ Saving Private Ryan,”
Memorandum Opinion & Order, 20 FCC Rcd. 4507, 1 8 (2005) (“ Saving Private Ryan Order™).



musicians are indecent). Any attempt to reconcile these outcomes, or to apply the stated
standards to these examples as a means of predicting the outcome in the next case, is hopeless.
The First Amendment does not tolerate this arbitrary regulation of speech.

The Commission also has never explained why in some cases the perceived merit of the
material—even material that repeatedly uses expletives—saves some broadcasts from a finding
of patent offensiveness but not others. In the Saving Private Ryan Order, for example, the
Commission ruled that numerous uses of the word “fuck,” “shit,” and its variants were
acceptable because deletions “would have altered the nature of the artistic work and diminished
the power, realism, and immediacy of the film experience for viewers.” Saving Private Ryan
Order §14. In contrast, in Martin Scorsese’s PBS documentary series The Blues. Godfathers
and Sons, the Commission ruled that the much more isolated uses of the same expletives were
actionable because the educational purpose of the documentary “could have been fulfilled and all
viewpoints expressed without the repeated broadcast of expletives.” Omnibus Order § 82; see
also id. T 77 (noting that “many of the expletives in the broadcast are not used by blues
performers,” as if such words would have passed muster if uttered by musicians but were
indecent because they were uttered by record producers); id. § 134 (noting that expletives
broadcast during NYPD Blue “may have made some contribution to the authentic feel of the
program,” but nonetheless concluding “that purpose could have been fulfilled and all viewpoints
expressed without the broadcast of expletives’). The difference is pure ipse dixit. There is no
sensible or consistently valid way to distinguish Saving Private Ryan from The Blues; it simply

reflects the tastes of the individuals with seats on the Commission.2 There are no discernible,

8 Moreover, even the current commissioners do not agree on these matters of taste. Compare
Omnibus Order § 82 with Adelstein Statement, 21 FCC Rcd. at 2728 (prohibiting coarse

10



objective standards; rather, the current Commissioners are doing nothing more than rendering
case-by-case judgments on whether, in their subjective opinions, a given expletive is essentia to
the nature of the artistic work, or whether a particular broadcast may be deemed to have
sufficient socia value to be permitted. See, e.g., Without a Trace 15 (making the judgment that
a scene depicting sexual activity “goes well beyond what the story line could reasonably be said
to require”).® This approach is inescapably unconstitutional.

3. Broadcasters are thus left without any guidelines that would enable them to
understand what is forbidden and what is not, a situation the First Amendment does not allow.
See, eg., Reno, 521 U.S. at 871; Kolender v. Lawson, 461 U.S. 352, 357-58 (1983); Grayned v.
Rockford, 408 U.S. 104, 108-09 (1972); Gentile v. Sate Bar, 501 U.S. 1030, 1048 (1991) (regu-
lation of speech is unconstitutional when those subject to it can do no more than “guess at its
contours’). The Commission’s vague indecency standard impermissibly chills speech by forcing
broadcasters to “steer far wider of the unlawful zone,” Speiser v. Randall, 357 U.S. 513, 526
(1958), and to restrict their expression “to that which is unquestionably safe.” Baggett v. Bullitt,
377 U.S. 360, 372 (1964). According to the head of Broadcast Standards and Practices at Fox,
the Commission’s vague indecency standards are having a “dramatic chilling effect.”
Declaration of Nicole A. Bernard (attached as Appendix VII), 1 5 (noting that “content that
previously was aired, or would have aired, on Fox, is left out of programs in this chilly
environment” and citing specific examples of such programs); id. 1 9 (noting effects of expanded

enforcement on the creative community). The lack of clear limits affords government officials

language in “The Blues’ would “undercut the ability of the filmmaker to convey the reality of
the subject of the documentary”).

® See Complaints Against Various Television Licensees Concerning Their December 31, 2004
Broadcast of the Program “ Without a Trace,” Notice of Apparent Liability, 21 FCC Rcd. 3110,
115 (2006) (“Without a Trace”).

11



far too much discretion to curb disfavored expression. See, e.g., Forsyth County v. Nationalist
Movement, 505 U.S. 123, 133 (1992); Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 770
(1988); Kolender, 461 U.S. at 358, 360; Beal v. Stern, 184 F.3d 117, 124 (2d Cir. 1999).
Broadcasters thus are forced to speculate about what the Commission—and in practice, its
current individual members—will deem to be indecent. See Bernard Declaration [ 4 (citing the
lack of transparency in the Commission’s indecency complaint process as “undermin[ing] the
network’s ability to more fully understand the agency’s indecency case law and to determine
what is and is not acceptable for broadcast”). Of course the losers in this regime are the viewers.

Live broadcasts are especially at risk, as unscripted news, sports or entertainment
prograns may unexpectedly include potentially offensive words. For example, Citadel
Broadcasting imposed a 12-second tape delay for its professional football games because, during
a live broadcast, “there are things that are outside of our control that could literaly cost us
hundreds of thousands of dollars.”*® Tennessee Titans fans attending the games and listening to
their portable radios in the stands were infuriated that the radio play-by-play lagged the game’'s
action on the field before them. Other significant broadcasts have been cancelled or delayed out
of fear of enormous fines for potentially indecent words. When CBS announced that it would
broadcast the Peabody award-winning 9/11 documentary on the fifth anniversary of the
September 11 attacks without editing potentially offensive words, numerous affiliates serving
roughly 10% of U.S. households decided they would either not air the program at all, or else

delay its start until after the 10 p.m. safe harbor—despite having previously aired the same

19 Mike Organ, “Titans fans rip radio delay of game: Fear of fine forces 12-second holdup,”
Tennessean.com (Aug. 16, 2006), available at http://tennessean.com/apps/pbcs.dll/
article?AlD=/20060816/SPORT S01/608160414.

12



documentary twice.r* Yet television audiences expect and demand that certain programs—
especially news and sporting events—will be broadcast live. See Declaration of Dennis Swanson
(attached as Appendix VIII), T 2 (“Particularly during emergency situations and breaking news
events, it is essential that viewers learn of vital news as it happens.”); Declaration of Ed Goren
(attached as Appendix 1X), 12 (“Viewers demand the most authentic and realistic presentation of
gporting events in real time and without censorship.”); cf. Declaration of Peter Liguori (attached
as Appendix X), 1 2 (“The live presentation of awards shows and other popular entertainment
programming (such as American Idol) is what makes this content so compelling.”).”* The
Commission’s newly-expanded enforcement regime places al live broadcasts at risk. See

Swanson Declaration § 3; Goren Declaration  3; Liguori Declaration § 3.2

1 See Jeremy Pelofsky, “Profanity Concerns Prompt CBS To Show ‘9/11' on Web,” REUTERS
(Sept. 9, 2006), available at http://today.reuters.com/news/articleinvesting.aspx?type=
governmentFilingsNews& storyl D=2006-09-09T164501Z 01 N09438621 RTRIDST O_
SEPT11-CBS.XML. John Eggerton, “Pappas Won't Air CBS 9-11 Doc,” Broadcasting &
Cable (Sept. 7, 2006), available at http://www.broadcastingcable.com/article/ CA6369682.html
(describing affiliate’'s decison to preempt the 9/11 documentary, which contains “unedited
swearing from the first responders caught in the maelstrom of Ground Zero,” because affiliate
believes that, “in the current regulatory climate, stations that air network programming with
indecent or profane content are subject to significant fines and the threat of license revocation™)
(internal quotations omitted); John Eggerton, “Sinclair to Delay 9/11 Doc,” Broadcasting &
Cable (Sept. 1, 2006), available at http://www.broadcastingcable.com/article/ CA6368030.html
(describing Sinclair Broadcasting' s decision to delay airing of CBS' 9/11 documentary until after
10 pm because it believes “the current rules, which promote censorship and impose excessive
fines, coupled with the lack of clear or advance guidance from the FCC, impede broadcasters
from airing programs that honor our heroes and memorialize significant events, such as 9/11, that
have unified us as anation™) (internal quotations omitted).

12 See also Mike Starr, “Can Sasha Cohen Save the Olympics?” (Feb. 22, 2006), available at
http://www.msnbc.msn.com/id/11508207/site/newsweek/ (noting that sports fans “don’t like to
see events on tape delay because if you are areal fan, it's hard to maintain your ignorance of the
results’); Nell Best, “Soccer Fans Won't Have To Wait,” NEWSDAY, June 9, 2006, at A76,
available at 2006 WLNR 9888687 (suggesting that showing the World Cup on tape delay “likely
would have fomented a multi-ethnic, multi-thousand-strong protest march”).

3 The threat to live broadcasts is especially significant given the competitive importance of such
programming to broadcasters. See Swanson Declaration f 5 (stressing the competitive
importance of presenting news “live and unadulterated”); Goren Declaration { 5 (emphasizing

13



To respond to the new indecency regime, many broadcasters have been forced to invest
in expensive delay equipment and personnel to monitor broadcasts. See Allison Romano,
“Reporting Live. Very Carefully.” Broadcasting & Cable (July 4, 2005), at 9, available at
http://www.broadcastingcabl e.com/article/ CA623019.html ?display=Feature (noting that “local
broadcasters are responding by altering—or halting altogether—the one asset that makes local
stations so valuable to their communities: live TV” and that the costs of expensive delay
eguipment are prohibitive for small-market stations). The costs of delay equipment sufficient to
cover all live sports and news programming, plus the personnel required to install and operate it,
could run into the tens of millions of dollars.* The significant equipment and personnel costs
associated with installing, maintaining, and operating delay equipment sufficient to cover al live
news, sports, and entertainment programs could conceivably exceed the net profits of a small

local station for an entire year.™

that live sports programming is an example of “appointment television”); Liguori Declaration {6
(same with respect to awards shows and the like).

14 To take but a single example, equipping the 35 Fox owned-and-operated local television
stations with enough delay equipment to cover al live local news, sports and entertainment
originally produced by such stations would require a capital expenditure of $3.5 million. See
Declaration of Andrew G. Setos (Attached as Appendix XI), § 4. All of this delay equipment
would need to be replaced every five years. See id. Y 2, 4. The annua personnel costs
associated with operating and maintaining sufficient delay equipment for all Fox owned-and-
operated local television stations would be approximately $16 million. Seeid. 4. This estimate
is based on employing two operating positions for each local station; if local stations were to
employ four operating positions, as Fox does for its network programming, the cost would be
approximately $32 million for all Fox owned-and-operated stations. See id. And of course,
these costs represent those of only one station group. To respond at the network level to the
uncertainty created by the Commission’s increasingly aggressive indecency enforcement, Fox
Broadcasting Group has already increased staffing in its Broadcast Standards and Practices
department by 70%, at a cost of $1,026,000. See Bernard Declaration 6.

> The median pre-tax profits for local stations in the smallest markets is only approximately
$225,000 per year. See NAB/BCFM,TELEVISION FINANCIAL REPORT, Table 17, at 35 (2005).

14



But the costs of trying to comply with the Commission’s newly-expanded enforcement
regime are truly secondary; the real problem is the chill on protected speech. Even with time
delay equipment and the personnel to operate it, broadcasters are not assured of preventing
potentially offensive words during live broadcasts. For example, during the “2003 Billboard
Music Awards,” a time delay effectively blocked one expletive but failed to prevent two other
expletives only seconds later. See Omnibus Order § 112 n.164 (quoting broadcast). Delaying
live broadcasts so that potentially offensive words might be censored requires the quick reactions
of individuals with their fingers on “dump” buttons, and human error is inevitable. See Bernard
Declaration 1 7 (“[B]ecause this is an inherently human endeavor, it is impossible to ensure that
content violative of the FCC’'s vague indecency standard will never air on live television.”);
Swanson Declaration § 4 (noting inevitability of human error in using delay equipment to edit
live content); Goren Declaration § 4 (same); Liguori Declaration 4 (same). Broadcast standards
employees are experienced network executives who undergo rigorous training about how and
when to edit potentially offensive material, but despite this extensive training and preparation,
perfect compliance with the network standards and practices is not possible. See Bernard
Declaration 7. Given the possibility of not editing potentially objectionable content,
broadcasters have no choice but to self-censor additional content to avoid the risk posed by
massive fines. Seeid. 15, 9.

Worse, delaying live broadcasts to edit potentially offensive language inevitably results
in overbroad censorship of appropriate material. For example, during a recent time-delayed
broadcast of a music performance, a vigilant broadcast standards employee censored a portion of
one song out of fear an expletive had been used; a later review found that no expletive had been

uttered, but by then the television audience’s enjoyment of the program had already been
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interrupted. See Liguori Declaration § 5; see also id. {4 (noting danger of accidentally editing
out even clearly legal content); Swanson Declaration | 4 (same); Goren Declaration { 4 (same).
Fox now has four individuals monitoring every live broadcast to censor potentially offensive
language. See Bernard Declaration § 8. While this redundancy may catch some potentially
offensive language that a single individual might miss, it greatly increases the likelihood that
acceptable content will be censored accidentally. The fallibility of delay technology—both in
failing to censor potentially offensive content and in censoring unobjectionable content—
necessarily chills broadcasters' constitutionally protected speech.

The chilling wind has only grown colder with the recent enactment of the Broadcast
Decency Enforcement Act of 2005, Pub. L. 109-235, 120 Stat. 491 (June 15, 2006), to be
codified at 47 U.S.C. 503(b)(2)(C)(ii), increasing ten-fold the maximum penalties for
broadcasting obscene, indecent or profane language. Given the recent practice of treating the
broadcasts of the same program by separate television affiliates as separate violations of
§ 1464, the aggregate fines for a single, fleeting instance of indecent speech could exceed $65
million. These harsh and unpredictable penalties have effectively compelled broadcasters to
censor not just potentially indecent or what the Commission now deems to be “profane” speech,
but any speech—Ilike a live broadcast—that might inadvertently create the possibility that
potentially offensive words will be broadcast. “The chilling effect of such absolute
accountability . . . is incompatible with the atmosphere of free discussion contemplated by the

First Amendment.” Brown v. Hartlage, 456 U.S. 45, 61 (1982).

16 see Without a Trace  18; Complaints Against Various Television Licensees Concerning Their
February 1, 2004 Broadcast of the Super Bowl XXXVIII Halftime Show, Forfeiture Order, 21
FCC Rcd. 2760, 11 26-28 (2006); Complaints Against Various Licensees Regarding Their
Broadcast of the Fox Television Network Program “ Married by America” On April 7, 2003,
Notice of Apparent Liability, 19 FCC Rcd. 20191, 1 16 (2004).
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B. The Current Indecency Regime Cannot Survive Strict Scrutiny.

When the government wants to restrict the dissemination of protected speech, it must
show that its regulation serves a compelling government interest. Austin v. Michigan Chamber
of Commerce, 494 U.S. 652, 655 (1990). In addition, the government is required to use the least
restrictive means of serving its asserted interest. Playboy Entertainment, 529 U.S. 803; Reno,
521 U.S. 844 (1997). The Commission bears an especialy heavy burden to justify, with
explanation and evidence, both the nature of its asserted interest and the harms it is meant to
address. “When the Government defends a regulation on speech as a means to . . . prevent
anticipated harms, it must do more than simply posit the existence of the disease sought to be
cured. It must demonstrate that the recited harms are real, not merely conjectural . ...” Turner
Broad. Sys,, Inc. v. FCC, 512 U.S. 622, 664 (1994) (internal quotation marks omitted). Thereis
no precedent for finding a compelling interest in regulating broadcast speech to prevent even
fleeting exposure to a single word, as opposed to regulating the kind of “verbal shock treatment”
at issue in Pacifica. See, e.g., Erznoznik v. City of Jacksonville, 422 U.S. 205, 209 (1975); cf.
Pacifica, 438 U.S. at 750 (plurality); id. at 760 (Powell, J., concurring); Cohen v. California, 403
U.S. 15, 21 (1971). But even if the Commission could satisfy its burden of justifying the
exponential increase in prohibited speech under its newly-expanded policy, the current indecency
regimeis not sufficiently tailored to survive constitutional scrutiny.

1 Blocking Technology Is A Less Restrictive Alternative To Content-
Based Regulation of Speech.

“[11f a less restrictive means is available for the Government to achieve its goals, the
Government must use it.” Playboy Entertainment, 529 U.S. at 815 (emphasis added); Sable
Commc'nsv. FCC, 492 U.S. 115, 126 (1989). Put differently, “[i]f the First Amendment means

anything, it means that regulating speech must be a last—not first—resort.” Thompson v. W.
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Sates Med. Ctr., 535 U.S. 357, 373 (2002). Moreover, the government must continually adjust
its policies to account for technological advancements since the time of previous judicial
decisions reviewing governmental restrictions on speech. Ashcroft v. ACLU, 542 U.S. at 671.

The Supreme Court has emphasized that “targeted blocking is less restrictive than
banning, and the Government cannot ban speech if targeted blocking is a feasible and effective
means of furthering its compelling interests.” Playboy Entertainment, 529 U.S. at 815. Targeted
blocking “enables the Government to support parental authority without affecting the First
Amendment interests of speakers and willing listeners.” 1d. The Supreme Court has relied on
such “market-based solutions such as programmable televisions, VCRs, and mapping systems’
in analogous contexts and has concluded that voluntary approaches of this type undermine the
need for direct government regulation of the content of speech. Id. at 821.

In the years since Pacifica, Congress has enacted “V-Chip” requirements,'’ and every
television now sold in the United States with a screen size of 13-inches or larger comes equipped
with this blocking technology.’® The V-Chip makes blocking available for broadcast television

and thus represents an available, less-restrictive alternative to content-based regulation of speech

1 “The V-Chip reads information encoded in the rated program and blocks programs from the
set based upon the rating selected by the parent.” V-Chip: Viewing Television Responsibly,
http://www.fcc.gov/vchip/ (last visited Sept. 21, 2006). The National Association of
Broadcasters, the National Cable Television Association and the Motion Picture Association of
America developed a “TV Parental Guidelines’ rating system for television programs. For al
rated programs, the assigned rating is displayed on the screen at the start of every program and
after every commercial break. In conjunction with the V-Chip, the ratings permit parents to
block programming with a certain rating. Seeid.

'8 More than 119 million television sets with V-Chips have been sold since 2000 to 109 million
television households. See Kathy Roeder, Every Family Has Easy to Use Parental Controls,
Says TV Watch, U.S. NEwWsSwIRE, Mar. 2, 2006, available at 3/2/06 USNWSW (Westlaw U.S.
Newswire database). By 2009—when broadcasters abandon the analog spectrum and convert to
digital broadcasts, and consumers respond by buying television sets capable of displaying digital
video—nearly every television set in the United States is likely to have a V-Chip. See Digital
Televison (DTV), http://www.fcc.gov/cgb/consumerfacts/digitaltv.ntml  (describing  the
conversion process).
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through indecency enforcement.”® Expanding the substantive reach of its indecency regime
cannot be justified given the increasing prevalence of technology like the V-Chip. “When a
plausible, less restrictive alternative is offered to a content-based speech restriction, it is the
Government’s obligation to prove the aternative will be ineffective to achieve its goals.”
Playboy Entertainment, 529 U.S. at 816. The fact that individual blocking is now
technologically feasible for the broadcast medium demonstrates that the expanded indecency
regime is not narrowly tailored.”® Boos, 485 U.S. at 329 (1988); RA.V. v. S. Paul, 505 U.S.
377, 395 (1992); see also Carlin Commc'ns, Inc. v. FCC, 749 F.2d 113, 122 (2d Cir. 1984)
(government has burden to justify its choice of a more restrictive alternative). Certainly, the
Commission has not shouldered its burden to show that this technology is not effective.

2. The Commission’s Enfor cement Regime Does Not Materially
Advance The Goal Of Protecting Children.

When the government acts to restrict speech, the First Amendment requires that the
measures at issue “in fact alleviate [the identified] harms in a direct and material way.” Turner
Broadcasting, 512 U.S. at 664. It “must present substantial supporting evidence in order for a
regulation that threatens speech to be upheld,” Eclipse Enters., Inc. v. Gulotta, 134 F.3d 63, 67
(2d Cir. 1997), and a statutory restriction on speech violates the First Amendment when it

“provides only the most limited incremental support for the interest asserted,” Bolger v. Youngs

% The Commission has cited the V-Chip and other blocking technologies as reasons to avoid
direct content regulation in certain cases. See, e.g., Saving Private Ryan Order, { 15 (citing the
“voluntary parental code” transmitted at “each commercia break during the broadcast”); Various
Complaints Against the Cable/Satellite Television Program “ Nip/Tuck,” Memorandum Opinion
& Order, 20 FCC Rcd. 4255, 4256-57 (2005).

2 |ndeed, given the prevalence of the V-Chip and the dramatic proliferation of content sources
other than broadcast television, Pacifica’s determinations that broadcasting was “uniquely
pervasive” and “uniquely acce