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	In the Matter of Applications of

COMMCO, L.L.C.

To Provide 39 GHz Point-to-Point Microwave Radio Service in Various Locations 

ERIC STERMAN

To Provide 39 GHz Point-to-Point Microwave Radio Service in Various Locations 
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	File Nos. 9600712, 9600713,

9600719, 9600720

File Nos. 9600663, 9600664,

9600669-9600690

File Nos. 9404166, 9404181, 9404182,

9404184, 9404193


MEMORANDUM OPINION AND ORDER

   Adopted: August 24, 2000
Released:  September 5, 2000
By the Commission:

1. The Commission has before it an Application for Review filed by Commco, L.L.C., Plaincom, Inc., and Eric Sterman (hereinafter collectively referred to as “Petitioners”) on May 12, 2000.  The Petitioners request review of an April 12, 2000 Order on Reconsideration
 by the Public Safety and Private Wireless Division (Division), dismissing the above-captioned applications for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band filed by Commco and Sterman and granting, in part, the above-captioned WinStar Wireless Fiber Corp. (WinStar) applications.

2. On August 4, 1995, pending 39 GHz applications of Avant-Garde Telecommunications, Inc. (Avant-Garde) were amended in order to signify WinStar as the new applicant.
  The Division determined that the acquisition of the pending applications was not a major purpose of the preceding Avant-Garde/WinStar merger.
  For that reason, the Division concluded that the amendment of the pending applications was not major and thus, did not open a new filing window.
  Petitioners filed their applications in October 1995,
 which was well after the 60-day cut-off period established by the then Avant-Garde, now WinStar applications.
  Our Rules provide for the dismissal of mutually exclusive applications that are untimely filed.
  We agree with the Division’s conclusion that the Petitioners’ applications were untimely filed and warranted dismissal.
3. In their Application for Review, Petitioners restate the argument that was made in their petitions for reconsideration, i.e., the August 4, 1995 amendment of Avant-Garde’s pending 39 GHz applications, which signified WinStar as the new applicant, constituted a major amendment and thus, opened a new 60-day filing window to file mutually exclusive applications.
  Petitioners assert that the Division did not comply with its Section 309(j)(6)(E) of the Communications Act obligation to avoid mutual exclusivity in application and licensing proceedings,
 and that the Division issued a decision contrary to precedent which warrants review under Section 1.115 of the Commission’s Rules.
  Petitioners also assert that Ashbacker
 rights apply in this instance and the failure to apply these rights to Petitioners’ applications contradicts precedent.
  Finally, Petitioners insist that the Division’s Order on Reconsideration did not comply with Section 405(a) of the Communications Act which requires  “. . . . an order, with a concise statement of the reasons therefor, denying a petition for reconsideration . . . .”
  As discussed below, we find that the Petitioners’ arguments are without merit.
4. Section 309(j)(6)(E) of the Communications Act, which governs instances where the Commission is obligated to avoid mutual exclusivity in applications,
 is inapplicable in this situation because the Petitioners’ applications were untimely filed.  Similarly, Ashbacker, which stands for the proposition that mutually exclusive applications should be subject to comparative consideration,
 is inapplicable because Petitioners’ applications were untimely filed and thus, no longer warrant consideration.  Both of these arguments essentially restate arguments made in Petitioners’ earlier pleadings which were addressed in the Order on Reconsideration.

5. Finally, Petitioners assert that the Division failed to discuss their argument that the August 4, 1995 amendment of Avant-Garde’s pending 39 GHz applications, which signified WinStar as the new applicant, constituted a major amendment and thus, opened a new 60-day filing window.
   Petitioners argue that the failure to discuss this argument violated Section 405(a) of the Communications Act,
 which requires “. .  . . an order, with a concise statement of the reasons therefor, denying a petition for reconsideration . . . .”
  We note that in the Order on Reconsideration, we incorporated by reference both the underlying Commco Order
 and Sterman Order
 because they state the reasons for our conclusion that the amendment of the pending applications was minor.
  As such, we find a concise statement was provided.

6. We have analyzed the Application for Review and find that the Commission staff properly decided the matters raised.  Therefore, we uphold the staff decision for the reasons stated therein.  There is no reason to disturb it.

Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5), and Section 1.115(g) of the 

7. Commission's Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by Commco, L.L.C., Plaincom, Inc., and Eric Sterman on May 12, 2000 IS DENIED.
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� Applications of Commco, L.L.C., Eric Sterman, and WinStar Wireless Fiber Corp., Order on Reconsideration, 15 FCC Rcd 10012 (WTB PSPWD 2000) (Order on Reconsideration).


� See Wireless Telecommunications Bureau Public Notice, Report No. 412 (rel. Dec. 29, 1999).  We note that none of the Petitioners filed any competing applications with respect to FCC File No. 9404184.


� See Amendment to Pending Applications to Specify the Transfer of Control to WinStar Wireless Fiber Corp. (dated Aug. 4, 1995).  The Division accepted the amendments for filing in the August 16, 1995 Public Notice, Report No. 1148.


� Applications of Plaincom, Inc., Order, 14 FCC Rcd 3349, 3351-3352 ¶¶ 7-8 (WTB PSPWD 1999); Applications of Eric Sterman, Order, 14 FCC Rcd 15375, 15378 ¶ 6 (WTB PSPWD 1999); Applications of Commco, L.L.C., Order, 14 FCC Rcd 17727, 17729 ¶ 6 (WTB PSPWD 1999).


� Applications of Plaincom, Inc., Order, 14 FCC Rcd 3349, 3351-3352 ¶¶ 7-8 (WTB PSPWD 1999); Applications of Eric Sterman, Order, 14 FCC Rcd 15375, 15378 ¶ 6 (WTB PSPWD 1999); Applications of Commco, L.L.C., Order, 14 FCC Rcd 17727, 17729 ¶ 6 (WTB PSPWD 1999).


� See FCC File Nos. 9600663, 9600664, 9600669-9600690, 9600698, 9600710-9600714, 9600719, and 9600720.


� See Public Notice, Private Radio Bureau Part 21 Receipts and Disposals, Report No. 1090 (rel. July 6, 1994).


� See 47 C.F.R. § 21.31 (b)(2)(i) (1995); 47 C.F.R. § 101.45 (b)(2)(i) (disposition of mutually exclusive applications).  See also 47 C.F.R. § 1.934 (dismissal of defective applications).


� Application for Review at 5-10.


� Id. at 13-14 (citing 47 U.S.C. § 309(j)(6)(E)).


� Id. at 13-14.


� Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).


� Application for Review at 11-13.


� 47 U.S.C. § 405(a).


� 47 U.S.C. § 309(j)(6)(E).


� Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).


� An application for review is routinely denied when it essentially restates arguments made in original petitions or earlier pleadings.  See, e.g., Applications of Panhandle Eastern Pipeline Company for MAS Frequencies, Order, 5 FCC Rcd 5421 (1990); County of San Bernadino Licensee of Stations WNNB562/579, Order, 5 FCC Rcd 3514 (1990).


� Application for Review at 5-10.


� Id.


� 47 U.S.C. § 405(a).


� Applications of Eric Sterman, Order, 14 FCC Rcd 15375 (WTB PSPWD 1999).


� Applications of Commco, L.L.C., Order, 14 FCC Rcd 17727 (WTB PSPWD 1999).


� “Therefore, we uphold the staff decisions for the reasons stated therein.  There is no reason to disturb them.”  See Order on Reconsideration at 10013 ¶ 2.
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