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Federal Communications Commission

Washington, D.C. 20554

	In the Matter of

WINSTAR WIRELESS FIBER CORP.

For Licenses to Operate Point-to-Point Microwave Facilities in the 39 GHz Frequency Band at Various Locations Throughout the United States

PLAINCOM, INC.

For Licenses to Operate Point-to-Point Microwave Facilities in the 39 GHz Frequency Band in 

St. Louis, Missouri
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)

)

)

)

)

)

)
	FCC File Nos. 9404165, 9404168, 9404170, 940412, 9404175, 9404178, 9404183, 9404189, 9404190, 9404192

FCC File No. 9510171


MEMORANDUM OPINION AND ORDER

   Adopted:  May 16, 2000
Released:  May 23, 2000
Before the Commission:

1. The Commission has before it an Application for Review filed by Plaincom, Inc. and Eric Sterman (Petitioners) on November 24, 1999.  They request reconsideration of an October 25, 1999, Order by the Public Safety and Private Wireless Division (Division) affirming the grant of the above-captioned WinStar Wireless Fiber Corp. (WinStar) applications for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band, and dismissing the above-captioned Plaincom, Inc., application for authorization to provide service in the 39 GHz band.

2.  On August 4, 1995, pending 39 GHz applications of Avant-Garde Telecommunications, Inc., (Avant-Garde) were amended in order to signify WinStar as the new applicant.  The Petitioners assert that WinStar failed to provide information to show that the acquisition of the pending applications was not a major purpose of the preceding Avant-Garde/WinStar merger.
  For that reason, the Petitioners argue that the Division’s conclusion that the amendment of these pending applications was not major and thus, did not open a new filing window, should be reversed.

3. We have analyzed the Application for Review and find that the Commission staff properly decided the matters raised.  The Commission’s Rules provide for the dismissal of mutually exclusive applications and late-filed competing applications.
  Petitioners filed their applications on September 15,
 and October 16, 1995,
 which was well after the 60-day cut-off period established by the Avant-Garde/WinStar applications.
  Therefore, we uphold the staff decision for the reasons stated therein.  There is no reason to disturb it.

4. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5), and Section 1.115(g) of the Commission's Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by Plaincom, Inc., and Eric Sterman on November 24, 1999, IS DENIED.
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� Applications of WinStar Wireless Fiber Corp., for Licenses to Operate Point-to-Point Microwave Facilities in the 39 GHz Frequency Band at Various Locations Throughout the United States, and Plaincom, Inc., for License to Operate a Point-to-Point Microwave Facility in the 39 GHz Frequency Band in St. Louis, Missouri, Order, 14 FCC Rcd 17821 (WTB PSPWD 1999) (Order).


� Application for Review at 4.


� Id.


� See 47 C.F.R. § 21.31 (b)(2)(i) (1995); 47 C.F.R. § 101.45(b)(2)(i) (disposition of mutually exclusive applications).  See also 47 C.F.R. § 1.934 (dismissal of defective applications).


� FCC File No. 9510171.


� FCC File Nos. 9600669, 9600676, 9600679, 9600680, 9600684, 9600686, 9600687, 9600688, 9600689, 9600692, 9600697, 9600699, 9600702, 9600704, 9600707, 9600709.


� Public Notice, Private Radio Bureau Part 21 Receipts and Disposals, Report No. 1090 (rel. Jul. 6, 1994).
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