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	In the Matter of Applications of 

WINSTAR WIRELESS FIBER CORPORATION

For Licenses to Operate Point-to-Point 

Microwave Facilities in the 39 GHz Frequency Band for Stockton-Lodi North, CA, Stockton-Lodi South, CA and Ventura, CA
	)

)

)

)

)

)

)

)


	FCC File Nos. 9509407, 9509415, 9509416

 


ORDER ON RECONSIDERATION

   Adopted:  March 21, 2000
Released: March 24, 2000

Before the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

1. Introduction: The Public Safety and Private Wireless Division (Division) has before it a petition for reconsideration (Petition) filed on September 9, 1999, by WinStar Wireless Fiber Corporation (WinStar).  WinStar requests review of an August 10, 1999, dismissal by the Division’s Licensing and Technical Analysis Branch (Branch) of the above-captioned applications for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band.  For the reasons set forth below, WinStar’s Petition is denied.

2. Background and Discussion:  FCC File No. 9509407.  On February 15, 1995, the Commission placed on public notice a GHz Equipment Company (GEC) 39 GHz application for authorization to provide service on Channel 11A in the area of Stockton, California.
  GEC’s application established a cut-off date of April 17, 1995, for filing competing applications.
  On May 10, 1995, the Commission placed on public notice a 39 GHz application for authorization to provide service on Channel 11B in the area of Stockton, California filed by Biztel, Inc. (Biztel).
  Biztel’s application established a cut-off date of July 10, 1995 for filing competing applications.  On August 25, 1995, WinStar filed a 39 GHz application for Channels 11A and 11B in the area of Stockton, CA.
  WinStar’s application conflicted with the referenced applications filed by GEC and Biztel.  On December 10, 1996, Biztel’s application was dismissed as defective.

3. Under Section 101.45(b) of the Commission's Rules, no application will be entitled to be included in a random selection process or to comparative consideration with a previously filed application unless such application is substantially complete and tendered for filing within sixty days after the date of the public notice listing the first of the conflicting applications as accepted for filing.
  If an application is filed after the sixty-day cut-off date, the Commission's Rules provide that such application will be dismissed.
  On August 10, 1999, the Branch dismissed WinStar’s application because it was filed after the cut-off dates for filing competing applications established by the GEC and Biztel applications.
  We believe that the Branch’s action was consistent with Section 101.45(b) of the Commission’s Rules and, thus, find that its dismissal of the subject WinStar application was proper.

4. Further, we conclude that the dismissal was proper with respect to Channel 11B even though the Biztel application had been dismissed.  The Commission’s Rules explain that the first of the conflicting applications that is placed on public notice as "accepted for filing” opens a sixty-day window for filing competing applications.
  Such notice does not preclude the subsequent return of the first filed application.
 Accordingly, an application that is accepted for filing, but at a later date is deemed to be defective, nonetheless establishe the applicable filing cut-off date for competing applications.
 Consequently, although Biztel’s application was subsequently dismissed, it established the relevant cut-off date for filing competing applications. 

5. FCC File Nos. 9509415 and 9509416.  On July 20, 1994, the Commission placed on public notice a 39 GHz application for authorization to provide service on Channels 13A and 13B in the area of San Francisco, CA, which was filed by Thomas Domencich (Domencich). 
  Domencich’s application established a cut-off date of September 19, 1994 for filing competing applications.
  On July 19, 1995, the Commission granted the subject application.
  On August 25, 1995, WinStar filed two 39 GHz applications for authorization to provide service on Channels 13A and 13B in the area of Stockton, CA.
 WinStar’s applications conflicted with the referenced Domencich authorization.  On December 5, 1995, the Commission granted Domencich’s pro forma application to assign his 39 GHz licenses to Milliwave Limited Partnership (Milliwave).
  On December 20, 1996, the Commission granted Milliwave’s application to assign its 39 GHz licenses to WinStar.
  On August 10, 1999, the Branch dismissed WinStar’s applications because they conflicted with the license originally granted to Domencich.
 

6. In its Petition, WinStar argues that the latter assignment of 39 GHz applications and licenses from Milliwave to WinStar cures the conflict among the subject authorizations and applications.
  We disagree.  The relevant date for determining the status of the WinStar applications is December 15, 1995 – the date after which the Branch would no longer accept amendments of right in connection with 39 GHz applications.
  On that date, WinStar’s two applications were late-filed as to Milliwave’s authorization, and were properly subject to dismissal.  Thus, subsequent changes in ownership of the licenses – from Milliwave to WinStar – does not change the outcome of this matter.  To decide otherwise, in effect, would be to accept an amendment to the pending WinStar applications after December 15, 1995.  We believe that such an approach would be inconsistent with the Commission’s decision regarding the treatment of such amendments.  Therefore, we conclude that WinStar’s applications were properly dismissed.
7. Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by WinStar Wireless Fiber Corporation on September 9, 1999, IS DENIED.

8. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.
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