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I.
INTRODUCTION
1.
The Commission has before it the results of an investigation by the Wireless Telecommunications Bureau’s Enforcement and Consumer Information Division into apparent misconduct by Preferred Entertainment, Inc. ("Preferred").   By this Order, we find Preferred apparently liable for forfeiture in the amount of $100,000.  For the reasons stated below, we conclude that Preferred apparently violated Section 301 of the Communications Act of 1934, as amended,
 and Section 101.5(a) of the Commission’s Rules,
 by operating 21 unlicensed microwave paths and two unlicensed frequencies on a licensed microwave path for periods ranging from one month to 21 months.

II. BACKGROUND

2.
Preferred operates a wireless cable television system in Chicago, Illinois.  Preferred uses FCC licensed Private Operational-Fixed Service (“OFS”) microwave facilities for service transmission to multiple dwelling units where its service is then disseminated over cable to individual users.  Preferred states that on March 13, 1998, the company’s management and outside counsel determined that it was operating numerous unlicensed OFS microwave paths.
  On March 13, 1998, Preferred began an investigation to determine the scope of the company’s unlicensed microwave operations
 and on March 23, 1998, disclosed its unlicensed microwave operations to the Commission in the following filings:

(a) applications for authority to transmit from four licensed transmitter sites to ten unlicensed receive sites;

(b) applications for authority to transmit from two unlicensed transmitter sites to five unlicensed receive sites;
 and

(c) an Emergency Request for Special Temporary Authority to transmit to an unlicensed receive site and on two unlicensed frequencies to two authorized receive sites.

3.
After the March 23, 1998 filings, Preferred audited its FCC licensing files and conducted a site-by-site inspection of its microwave facilities and determined that it was operating five additional unlicensed microwave paths.
  On May 22, 1998, Preferred disclosed these five unlicensed paths to the Commission in two Emergency Requests for Special Temporary Authority.

III.
DISCUSSION

A.
Preferred’s Unlicensed Microwave Operations

4.
In response to a Commission inquiry regarding Preferred’s unlicensed microwave operations,
 Preferred states that in September 1996, the employee responsible for its FCC licensing, James Yard, was reassigned to develop a digital high-speed Internet product.
  Preferred claims that its licensing irregularities were “primarily the result of Mr. Yard’s reassignment . . . .”
  Twenty-one of Preferred’s 23 licensing violations post-date Mr. Yard’s reassignment.
  Preferred acknowledges that “Mr. Yard did not take sufficient steps to ensure” proper FCC licensing following his reassignment.
  The company states that “Mr. Yard’s absence from the frequency coordination and licensing process resulted in miscommunications and mistakes that led to activation of microwave links without appropriate FCC authorization.”

5.
During the period of the company’s licensing violations, three Preferred employees had primary responsibility for FCC licensing.  Two licensing violations commenced during Mr. Yard’s tenure.
  Andrew Flessner, a Microwave Network Technician, assumed Mr. Yard’s FCC licensing duties in September 1996 and left Preferred on August 14, 1997.
  Fifteen licensing violations commenced during Mr. Flessner’s tenure.
 Guy Walker, Mr. Flessner’s supervisor and then Preferred’s Operations Manager, assumed responsibility for FCC licensing upon Mr. Flessner’s departure.
  Mr. Walker left Preferred seven months later in March 1998.
  Six licensing violations commenced during Mr. Walker’s tenure.
  Mr. Walker’s FCC licensing responsibilities were assigned to Paul McCarthy, Preferred’s current Operations Manager.
 

6.
Preferred states that the company did not intend to operate unlicensed microwave links.
  It states that the employees responsible for FCC licensing incorrectly assumed that Preferred’s requests for frequency coordination were regularly forwarded by its frequency coordinator, Comsearch, to the company’s FCC’s counsel and that timely FCC filings were being made.
 Preferred’s personnel turnover, its employees’ faulty assumptions about the actions of the company’s frequency coordinator and its FCC counsel, and the company’s failure to properly train and supervise employees responsible for FCC compliance do not absolve its violations of Section 301 of the Act and Section 101.5(a) of our Rules.
  We therefore find Preferred apparently liable for such violations.
B.
Forfeiture Amount

7.
Under Section 503(b) of the Act, 47 U.S.C. § 503(b), a forfeiture can be imposed against any applicant or licensee that willfully or repeatedly fails to comply with any section of the Communications Act or a Commission Rule.  For purposes of Section 503(b), the term "willful" means that the violator knew it was taking the action in question, regardless of whether it intended to violate the Act or Rule in question.
  Pursuant to that definition, we conclude that Preferred willfully violated Section 301 of the Act and Section 101.5 of our Rules 23 times by operating 21 microwave paths and two microwave frequencies, as described above, without Commission authorization.

8.
Violations of Section 301 of the Act and Section 101.5(a) of our Rules undermine the integrity of the Commission’s licensing process.  Preferred committed 23 separate “continuing violations" under Section 503(b) of the Communications Act ranging from one month to nearly two years.  The Commission may consider each day of a continuing violation as a separate violation for purposes of computing a forfeiture.
  The Commission’s Forfeiture Guidelines provide a base amount of $10,000 for operation without an instrument of authorization for the service and a base amount of $4,000 for using an unlicensed frequency.
  Preferred is subject to a statutory maximum forfeiture of $75,000 for each continuing violation.
  Because of the substantial number and long duration of the violations described above, we believe that an assessment of a base forfeiture amount of $200,000 is appropriate here. 

C. Mitigation

9.
Preferred has, however, requested reduction of any forfeiture imposed in this proceeding.
 In determining the amount of a forfeiture penalty, the Commission is required to consider “the nature, circumstances, extent, and gravity of the violation and, with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other such matters as justice may require.”
  We exercise our discretion to reduce the forfeiture amount taking into consideration the following factors.  First, there is no evidence that, prior to committing the violations that are the subject of this Notice, Preferred failed to comply with FCC licensing requirements.
  Second, upon discovery of its licensing irregularities Preferred’s management acted swiftly to prevent further problems
 and adopted policies and procedures designed to ensure compliance with our licensing Rules.
  Third, Preferred voluntarily disclosed its unlicensed operations to the Commission and contemporaneously applied for authority to operate the microwave facilities.
  We also consider Preferred’s ability to pay any forfeiture.
  We believe that a reduction of the forfeiture from $200,000 to $100,000 appropriately reflects the factors to be considered under Section 503(b)(2) of the Act,
 including the nature, circumstances, extent and gravity of the violations.  In determining the amount of the forfeiture, we also have taken into consideration the Commission’s Guidelines for Assessing Forfeitures
 and all materials submitted by Preferred. 

IV.  CONCLUSION

 10.
ACCORDINGLY, pursuant to Section 503(b) of the Communications Act of 1934, as

amended, 47 U.S.C. § 503(b), and Section 1.80 of the Commission's Rules, 47 C.F.R. § 1.80, PREFERRED ENTERTAINMENT, INC. IS HEREBY NOTIFIED OF ITS APPARENT LIABILITY FOR FORFEITURE in the amount of one hundred thousand dollars ($100,000) for

its apparent willful and repeated violation of Section 301 of the Communications Act of 1934, as amended, 47 U.S.C. § 301, and Section 101.5(a) of our Rules, 47 C.F.R. § 101.5(a), as described above.

11.
IT IS FURTHER ORDERED, pursuant to Section 1.80(f)(3) of the Commission's Rules, 47 C.F.R. § 1.80(f)(3), that within thirty (30) days of the release date of this Notice, Preferred Entertainment, Inc., SHALL PAY the full amount of the proposed forfeiture
or, pursuant to Section 1.80(j)(3) of the Commission's Rules, 47 C.F.R. § 1.80(j)(3), present additional evidence showing why a forfeiture should not be imposed or why the amount should be adjusted downward.  Upon receipt of such evidence, we will consider all relevant factors

12.  IT IS FURTHER ORDERED that a copy of this Notice shall be sent by Certified Mail, Return Receipt Requested to Preferred Entertainment, Inc., 6260 Joliet Road, Countryside, IL 60525-7428. 

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

Secretary

�  47 U.S.C. § 301.  Section 301 provides in relevant part:





No person shall use or operate any apparatus for the transmission of energy or communications or signals by radio . . . except under and in accordance with this Act and with a license in that behalf granted under the provisions of this Act.





� 47 C.F.R. § 101.5(a).  Section 101.5(a) provides in relevant part:





No radio transmitter shall be operated in [the fixed microwave services] except under and in accordance with a proper station authorization granted by the Federal Communications Commission. . . . 








� See Attachment A to Letter dated Aug. 14, 1998 from Todd A. Rowley, Senior Vice President, Preferred, to Katherine C. Power, FCC Staff Attorney (the “Rowley Letter”) (listing activation dates of unlicensed facilities).  In some cases, Preferred provided the year and month, but not the day, of an unlicensed activation; in such cases, we assume that the unlicensed activation occurred on the first day of the month.





� Rowley Letter at 3.





� Id.





� Preferred operated the ten unlicensed paths for periods ranging from one month to 11 months.  See FCC File No. 741310 (WPNB782, unlicensed receive site at 6897 N. Sheridan Road activated in May 1997); FCC File No. 741312 (WPJC516, two unlicensed receive sites – 1211 La Salle activated in May 1997 and 222 E. Chestnut activated Feb. 19, 1998); FCC File No. 741311 (WPJB917, four unlicensed receive sites – 1350 Wells and 2756 Pine Grove both activated in April 1997 and 1936 Clark and 2159 N. Lincoln Parkway both activated in May 1997). FCC File No. 741313 (WPNA242, three unlicensed receive sites - 1260 Dearborn activated in April 1997, 1540 N. LaSalle and 1 E. Scott both activated in May 1997).  Under Section 101.31(e) of the Commission’s Rules, 47 C.F.R. § 101.31(e), Preferred obtained conditional authority to operate the foregoing paths on March 23, 1998, the date that it filed the applications.  The applications are pending.





� Preferred operated the five unlicensed paths for periods ranging from one month to ten months.  See FCC File No. 741308 (new transmitter, 510 W. Belmont, with three receive sites – 426 Surf, activated in May 1997, 533 Barry activated in May 1997, and 3410-20 N. Lake Shore Drive activated on Feb. 26, 1998); FCC File No. 741309 (new transmitter, 850 N. State, with two receive sites – 535 Michigan and 400 E. Ohio both activated on Dec. 19, 1997). Under Section 101.31(e) of the Commission’s Rules, 47 C.F.R. § 101.31(e), Preferred obtained conditional authority to operate the foregoing paths on March 23, 1998, the date that it filed the applications.  The applications are pending.





� Preferred operated the unlicensed path since January 8, 1998 and the unlicensed frequencies since June 19, 1996.  See STA Request for Station WPJA878, FCC File No. PS & PWD-LTAB-649 (STA granted March 24, 1998). On April 16, 1998, Preferred filed an application covering the facilities addressed in its Emergency STA Request.  See FCC File No. 741834.  Under Section 101.31(e) of the Commission’s Rules, 47 C.F.R. § 101.31(e), Preferred obtained conditional authority to operate the links on April 16, 1998, the date that it filed its application.  The application is pending.





� Rowley Letter at 3.





� The first Emergency STA Request was for Station WPNA242 (two unlicensed receive sites – 30 E. Division activated in Oct. 1997 and 10 W. Elm activated in Sept. 1997) (STA not granted).  On June 22, 1998, Preferred filed a major amendment to its pending application to modify WPNA242; the major amendment covers the facilities addressed in Preferred’s May 22, 1998 Emergency STA Request.  See FCC File No. 741313, Major Amendment to Application for Authorization to Modify WPNA242 (filed June 22, 1998).  The second Emergency STA Request was for Station WPJC516 (three unlicensed receive sites – 1415 N. Dearborn activated in November 1996, 1400 Lake Shore Drive activated in March 1997, and 1122 Clark in April 1997) (STA not granted).  On June 22, 1998, Preferred filed a major amendment to its pending application to modify WPJC516; the major amendment covers the facilities addressed in Preferred’s May 22, 1998 Emergency STA Request.  See FCC File No. 741312, Major Amendment to Application for Authorization to Modify WPJC516 (filed June 22, 1998).   Under Section 101.31(e) of the Commission’s Rules, 47 C.F.R. § 101.31(e), Preferred obtained conditional authority to operate the paths that were the subject of its two STA Requests on June 22, 1998, the date that it amended the pending applications.





� Letter dated July 13, 1998 from Gary P. Schonman, Chief, Compliance and Litigation Branch, Enforcement and Consumer Information Division, Wireless Telecommunications Bureau to Paul J. Sinderbrand, counsel to Preferred. 





� Rowley Letter at 2.





� Id. at 3.





� See Rowley Letter, Attachment A (listing activation dates of unlicensed facilities).  Preferred states that its two other violations, the operation of two unlicensed frequencies prior to Mr. Yard’s reassignment, resulted from a miscommunication with its frequency coordinator, Comsearch.   Rowley Letter at 12.





� Letter dated March 12, 1999 from Paul J. Sinderbrand, counsel to Preferred, to Richard J. Arsenault, FCC Staff Attorney, at 2 (the “Sinderbrand Letter”).





� Rowley Letter at 3.





� See Rowley Letter, Attachment A (listing activation dates of unlicensed facilities).





� Id. at 2.





� Id., Attachment A (listing activation dates of unlicensed facilities).





� Id. at 6.





� Id.





� Id., Attachment A (listing activation dates of unlicensed facilities).





� Id. at 6.





� Id.  





� Id at 7. 





� See MTD, Inc., 6 FCC Rcd 34 (1991) (“The Commission has long held licensees responsible for the negligent acts or omissions of their employees and that responsibility is not lessened when independent contractors are used.”); Liability of Three States Broadcasting Co., 35 FCC 2d 504, 506-07 (1972) (“As we have stated many times, a licensee will not be excused for the acts of its employees.”).





� See Southern California Broadcasting Co., 6 FCC Rcd 4387, 4388 (1991).





� See Eastern Carolina Broadcasting, Inc., 6 FCC Rcd 6154, 6155 (1991).  A one-year statute of limitations period, 47 U.S.C. § 503(b)(6)(B), restrains the Commission today from imposing forfeiture liability upon Preferred for the entire period of its unauthorized operations.  The one-year period was tolled by an agreement between Preferred and the Commission effective March 11, 1999.


 


�  See note to 47 C.F.R. § 1.80(b)(4).





� See 47 U.S.C. § 503(b)(2)(C).  Pursuant to the Debt Collection Improvement Act of 1996, Pub. L. No. 104-134,  § 31001, 110 Stat. 1321 (1996), this statutory maximum was adjusted upward for inflation to $82,500, effective March 5, 1997.





� See Sinderbrand Letter at 2-7.  Preferred cites Catherine L. Waddill, FCC 98-219 (rel. Oct. 29, 1998) for the proposition that the Commission will significantly reduce a forfeiture where no mitigating factors exist.  Id. at n.1.  In Waddill, however, the Commission reduced a forfeiture against G.M.D. Partnership (“GMD”) for violation of the Act’s foreign ownership restrictions, 47 U.S.C. § 310(b)(3), noting that GMD: (1) did not intend to “mislead the Commission, or conceal material information”; (2) did not act in bad faith; and  (3) attempted to “cure its alien ownership violation.” Wadill at ¶ 13.





� 47 U.S.C. § 503(b)(2)(D).  See also note to 47 C.F.R. § 1.80(b)(4) (Guidelines for Assessing Forfeitures).





� Preferred represents that except for its prior use of two unlicensed frequencies, it “had licensed approximately 60 microwave paths in compliance with Commission Rules and had consistently operated its microwave system in compliance with Commission’s Rules and polices prior to Mr. Yard’s reassignment in the Fall of 1996.”  Sinderbrand Letter at 6. 





� See Rowley Letter, Exhibit 3 (Memorandum dated March 23, 1998, requiring consent of Preferred’s Senior Vice President and its Operations Manager prior to activation of new microwave paths).





�  See Policy and Procedures for Construction and Operation of Point-to-Point Microwave Facilities (filed with letter from Paul J. Sinderbrand, counsel to Preferred, to Richard J. Arsenault, FCC Staff Attorney, dated March 16, 1999).


	


�  See notes 6-8, & 10, supra. 





� Preferred’s unaudited financial statements show that the company posted net profits (losses) of ($4.8), ($5.2) and $2.9 million on revenues of $6.7, $6.8 and $4.1 million in 1996, 1997 and 1998, respectively.  Charles F. Schwartz, Senior Vice President of Preferred and Senior Vice President and Chief Financial Officer of Preferred’s parent, People’s Choice TV Corp., submitted a sworn declaration to the Commission stating that the financial statements are true and correct to the best of his knowledge, information and belief.  See Declaration of Charles F. Schwartz and Preferred Entertainment, Inc. Statements of Operations (unaudited) attached to Letter dated March 31, 1999 from William J. Huber, counsel to Preferred, to Richard J. Arsenault, FCC Staff Attorney.


  


� 47 U.S.C. § 503(b)(2).





� Note to 47 C.F.R. § 1.80(b)(4).


 


�  The forfeiture may be paid by mailing a check or similar instrument, payable to the order of the Federal Communications Commission, to the Federal Communications Commission, Post Office Box 73482, Chicago, Illinois 60673-7482.  The payment should note the File Number of this proceeding, No. 920EF0027.  The forfeiture also may be paid by credit through the Commission's Credit and Debt Management Center at (202) 418-1995.
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