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I.  INTRODUCTION


1.  The Public Safety and Private Wireless Division (Division) has before it a Petition for Reconsideration filed on January 10, 1997, by Phoenix Data Communications, Inc. (Phoenix Data).
  Phoenix Data seeks reconsideration of a Division letter advising Phoenix Data of its default status with respect to five 218-219 MHz Service
 licenses for which it was the high bidder and of the Commission's intent to auction such licenses.
  For the reasons discussed below, we deny Phoenix Data's Petition.

II.  BACKGROUND


2.  Phoenix Data was the high bidder for five 218-219 MHz licenses (Metropolitan Statistical Areas Nos. 43A, 59A, 93A, 104A, and 235A) in the auction held on July 28 and 29, 1994.
  As an eligible small business, Phoenix Data elected to pay its net bid amount through installment payments.
  Under the auction rules, winning bidders paying by installments were required to bring their total deposits with the Commission to ten percent of their winning bids within five business days after the Commission issued a Public Notice announcing winning bidders (first down payment deadline).
  Such winning bidders were required to pay another ten percent of their winning bids within five business days of conditional grant of their applications (second down payment deadline).
  The first down payment deadline was August 8, 1994.  Phoenix Data failed to make the first down payment.


3.  After the July 28-29, 1994 auction, Phoenix Data and several other winning bidders requested a waiver from the Commission that would permit them to delay the payment of their initial down payment on the grounds that equipment to provide 218-219 MHz Service was not available.

On October 7, 1994, the Commission's Common Carrier Bureau denied the waiver requests.
  As a result of Phoenix Data's failure to make the first down payment, the Division sent a letter to Phoenix Data advising it that Phoenix Data never received a grant of the licenses for which it was the high bidder, and that the licenses would be auctioned.
  The Letter also advised Phoenix Data that it would be responsible for a default payment on each license, calculated pursuant to the Commission’s competitive bidding rules.
  On January 10, 1997, Phoenix Data filed a petition seeking reconsideration of the Division's Letter.


4.  In its Petition, Phoenix Data again argues that it is improper for the Commission to hold Phoenix Data in default because of the purported lack of equipment to provide 218-219 MHz service.
  Specifically, Phoenix Data argues that "this impossibility immediately dried up financing availabilities because licensees could not conscientiously receive investment for an industry that had halted before it ever started."
  Furthermore, Phoenix Data argues that it would be inappropriate for the Commission to auction the licenses because Phoenix Data has made diligent efforts to make 218-219 MHz a viable telecommunications service.
  

III.  DISCUSSION


5.  In the Competitive Bidding Second Report and Order, the Commission established the requirement of a full and timely down payment to ensure that winning bidders would be able to pay the full amount of their bids and be capable of constructing and operating their systems.
  Specifically, the Commission indicated that the down payment is intended to ensure that all licensees have the financial capability to attract capital to rapidly deploy their systems and operate them in an efficient manner.
  In addition, the Commission has expressed concern that substantial delay between auction and down payment would provide financially unqualified bidders with an opportunity to shop their licenses post-auction in an effort to obtain financing for a down payment and that permitting such action "would undermine the integrity of the auction itself."
  Given the importance of the down payment deadline, the Commission has held that a waiver is appropriate only if special circumstances warrant a deviation from the general rule and such deviation will serve the public interest.


6.  We disagree with Phoenix Data's argument that it is improper for the Commission to hold Phoenix Data in default because of the purported lack of equipment to provide 218-219 MHz service.  As previously noted, the Common Carrier Bureau already considered and rejected this argument in the October 7, 1994 Waiver Order.  It found that the grant of a waiver to extend the down payment deadline would allow bidders to shift responsibility for their actions onto the government "by allowing them to avoid the financial obligations they undertook when they applied to participate in the auction."
  The Order also stated that grant of a waiver would be unfair to those applicants who made their initial down payments in a timely manner.
  In fact, the Commission has held that even if an applicant believed that sufficient equipment would not be available to meet the build-out deadline, the appropriate recourse would have been to request a waiver of such build-out deadline, and not the withholding of their down payment."
  We find that Phoenix Data has failed to demonstrate the existence of unique circumstances to justify deviation from the down payment rules.
  In light of Phoenix Data's concerns regarding equipment availability, its decision to participate in the auction and to bid for licenses was an independent judgment that does not warrant grant of a waiver.
  Thus, we reject Phoenix Data's argument that it should not be held in default and that the licenses for which it was the high bidder should not be auctioned.


7.  We also find unpersuasive Phoenix Data's contention that it would be inappropriate for the Commission to auction the licenses because Phoenix Data has made diligent efforts to make 218-219 MHz a viable telecommunications service.  Phoenix Data's alleged efforts to develop uses for 218-219 MHz technology is an independent business judgment not warranting a waiver of the Commission's Rules.  Furthermore, such efforts do not relieve Phoenix Data of the financial obligations it undertook when it decided to participate in the 218-219 MHz service auction.
  Under the competitive bidding rules then in effect, the licenses would have been conditionally granted to Phoenix Data upon the payment of its first down payment, subject to the full and timely performance of its remaining payment obligations.
 The Commission has clearly stated that it is essential to strictly enforce the down payment deadlines because waiving such rules would disrupt the auction process and delay service to the public.
  Based on the record in this proceeding, we conclude that Phoenix Data has failed to demonstrate that grant of the petition for reconsideration and the requested relief is warranted under the circumstances.  

IV.  ORDERING CLAUSES


8.  Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405 and Section 1.106 of the Commission's Rules, 47 C.F.R. § 1.106, Phoenix Data's Petition for Reconsideration filed on January 10, 1997, IS DENIED.


9.  This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131 and 0.331.
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   �Phoenix Data Communications, Inc., Petition for Reconsideration (filed Jan. 10, 1997) (Petition).


   �During the period in question, the 218-219 MHz Service was known as the Interactive Video and Data Service, but the Commission subsequently redesignated it as the "218-219 MHz Service" to reflect the breadth of services evolving in this spectrum.  Amendment of Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service; Amendment of Part 95 of the Commission's Rules to Allow Interactive Video and Data Service Licensees to Provide Mobile Services, Order, Memorandum Opinion and Order and Notice of Proposed Rulemaking, WTB Docket No. 98-169, 13 FCC Rcd. 19064, 19075-76 ¶ 16 (1998).  Thus, this Order on Reconsideration will refer to the Interactive Video and Data Service as the "218-219 MHz Service."


   �Letter from Robert H. McNamara, Chief, Private Wireless Division, to Phoenix Data Communications, Inc. (undated) (Letter).


   �See Announcing High Bidders for 594 Interactive Video and Data Service (IVDS) Licenses, Public Notice, Mimeo No. 44160 (rel. Aug. 2, 1994), erratum, Public Notice, Mimeo No. 44265 (rel. Aug. 9, 1994).


   �47 C.F.R. § 95.816(d)(2) (1994); see also 47 C.F.R. § 1.2110(e).


   �47 C.F.R. § 1.2107(b).


   �47 C.F.R. § 95.816(c)(4); see also 47 C.F.R. §§ 1.2107(b), 1.2110(e)(2).


   �Phoenix Data never made any other payments.





   �See Requests for Waivers in the First Auction of 594 Interactive Video and Data Service Licenses, Order, 9 FCC Rcd. 6384 (CCB 1994) (Waiver Order), review denied, Memorandum Opinion and Order, 10 FCC Rcd. 12153 (1995) (Waiver Memorandum Opinion and Order), reconsideration denied, Memorandum Opinion and Order, 11 FCC Rcd. 8211 (1996).


   �Waiver Order, 9 FCC Rcd at 6385 ¶ 7.


   �Letter at 1.  On December 4, 1996, the Wireless Telecommunications Bureau (Bureau) announced a second auction of 218-219 MHz licenses, which would include the licenses that were found to be in default after the July 1994 auction.  The second auction was scheduled to commence on February 18, 1997.  However, on January 29, 1997, the Bureau announced postponement of the second auction.  See Wireless Telecommunications Bureau Postpones February 18, 1997 Auction Date for 981 Interactive Video and Data Service (IVDS) Licenses, Public Notice, 12 FCC Rcd. 1389 (1997).


   �Letter at 2.  See 47 C.F.R. § 1.2104(g)(1)-(2).  


   �Petition at 1-2.


   �Id. at 2.


   �Id.  Phoenix Data states that those efforts include attempts to develop a wireless telecommunications data service for the vending machine industry, and two applications to develop 218-219 MHz service to serve educational needs.  Id.


   �Implementation of Section 309(j) of the Communications Act - Competitive Bidding, Second Report and Order, PP Docket No. 93-253, 9 FCC Rcd. 2348, 2381 ¶ 190 (1994) (Competitive Bidding Second Report and Order), reconsideration granted in part, Second Memorandum Opinion and Order, 9 FCC Rcd. 7245 (1994); see also Implementation of Section 309(j) of the Communications Act - Competitive Bidding, Fourth Report and Order, PP Docket No. 93-253, 9 FCC Rcd. 2330 (1994) (218-219 MHz Fourth Report and Order) (establishing specific auction procedures for 218-219 MHz Service).


   �Competitive Bidding Second Report and Order, 9 FCC Rcd. at 2381 ¶ 190.


   �Id. at 2381-82 ¶ 192.


   �Styles Interactive, Inc. Application for Review of Denial of Petition for Reconsideration Seeking Waiver of IVDS Final Down Payment Deadline, Memorandum Opinion and Order, 12 FCC Rcd. 17987, 17991 ¶ 6 (1997) (citing 47 C.F.R. § 1.3; Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990)).


   �Waiver Order, 9 FCC Rcd. at 6385 ¶ 7; see also Auction of Interactive Video and Data Service Licenses Scheduled to Begin February 18, 1997, Order, 12 FCC Rcd 19, 20-1 ¶ 4 (1997) (holding that "such issues as auction winners' confusion over equipment availability, disparate treatment of parties, and whether the Commission gave reasoned consideration to waiver requests have already been persuasively addressed by the Commission").


   �Waiver Order, 9 FCC Rcd. at 6385 ¶ 9.


   �Waiver Memorandum Opinion and Order, 10 FCC Rcd. at 12154 ¶ 5 (1995) (citing Waiver Order, 9 FCC Rcd. at 6385 n.11)).


   �In addition, there is no indication that Phoenix Data’s failure to make the down payment resulted from miscalculation, inadvertence or administrative complications.  See, e.g., Cenkan Tower, L.L.C., Order 12 FCC Rcd. 1516 (WTB 1997); The Wireless, Inc., Order, 12 FCC Rcd. 1821 (WTB 1997); Roberts-Roberts & Associates, LLC, Order, 12 FCC Rcd. 1825 (WTB 1997); Southern Communications Systems, Inc., Order, 12 FCC Rcd. 1532 (WTB 1997); RFW, Inc., Order, 12 FCC Rcd. 1536 (WTB 1997); MFRI, Inc., Order, 12 FCC Rcd. 1540 (WTB 1997); Wireless Telecommunications Co., Order, 12 FCC Rcd. 1544 (WTB 1997); CSS Communications, Co., Order, 12 FCC Rcd. 1507 (WTB 1997).





   �See Interactive Video and Data Service (IVDS) Licenses, Memorandum Opinion and Order, 11 FCC Rcd. 5240, 5242 ¶ 10 (1996) (holding that failure to comply with Commission rules because of independent business judgments made by the licensee does not warrant grant of rule waivers).


   �Although the Commission recently stated that it will not enforce the original payment and default terms for former licensees in the 218-219 MHz Service that were not current in their installment payments as of March 16, 1998, and did not have grace period requests on file, the Commission did not recommend such debt forgiveness for entities that never made any payments, such as Phoenix Data.  See Amendment of Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service, WT Docket No. 98-169, RM 89-51, Report and Order and Memorandum Opinion and Order, at ¶ 38 (rel. Sept. 10, 1999).


   �See Waiver Memorandum Opinion and Order, 11 FCC Rcd. at 8213 ¶ 5 (reminding potential auction participants that "any auction for a new service carries express obligations despite the inherent uncertainties about the development of the service").


   �See 47 C.F.R. § 95.816(c)(5); see also 47 C.F.R. § 1.2110(e)(4); 218-219 MHz Fourth Report and Order, 9 FCC Rcd at 2340 ¶ 54; Competitive Bidding Second Report and Order, 9 FCC Rcd. at 2391 ¶ 240.


   �Waiver Memorandum Opinion and Order, 12 FCC Rcd. at 17992 ¶ 9.







