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|. INTRODUCTION

1. By this action, the Commission addresses petitions for reconsideration of the
Memorandum Opinion and Order on Reconsideration of the Fifth Report and Order (Service
Reconsideration Order) and the Memorandum Opinion and Order on Reconsideration of the
Sixth Report and Order (Allotment Reconsideration Order) in this proceeding.> In the Service
Reconsideration Order, we addressed petitions for reconsideration of our eligibility standards for
theinitial DTV channels and other rules and procedures for broadcasters to convert to digital
television (DTV) service. Inthe Allotment Reconsideration Order, we addressed petitions for
reconsideration of our decisons on a Table of Allotments for digital television (DTV) service,
policies and rules for the initial DTV allotments, procedures for assigning those allotted channels,
and plans for spectrum recovery. Development of the DTV Table of Allotments has been a
complex process requiring the balancing of many policy and technical factors. Our principal goa
in this proceeding has been to provide all eligible television broadcasters with a second channel
that, to the extent possible, replicates the service area of their existing stations and to provide for
the recovery of spectrum that will not be needed for DTV service.? We have also sought,
however, to accommodate the specific requests of individual broadcastersin this process
wherever possible to the extent that such actions would not compromise our general policies and
goalsin the alotment of channelsfor DTV service.

2. Inthisaction, we are generaly reaffirming our DTV digibility and alotment policies.
We are, however, revising and clarifying certain of our DTV allotment policies in response to
petitioners' requests. In particular, we are: 1) modifying our policy restricting requests for
maximization of UHF DTV station power to 200 kW to provide flexibility for DTV licensees to
request higher power where certain conditions are met; 2) clarifying our policy with respect to
pending applications to modify existing analog, or NTSC, television facilities; and 3) clarifying
our policy with respect to protection of allotments for proposed new NTSC stations.* We are
also making several adjustments to the DTV Table in response to requests of individual
petitioners. These actions will resolve the remaining issues regarding our policies and rules for
DTV and NTSC channel alotments.

! See Memorandum Opinion and Order on Reconsideration of the Fifth Report and Order in MM Docket No.
87-268, adopted February 17, 1998, 13 FCC Rcd 6860 (1998); and Memorandum Opinion and Order on
Reconsideration of the Sixth Report and Order in MM Docket No. 87-268, adopted February 17, 1998, 13 FCC
Rcd 7418 (1998). See also Fifth Report and Order in MM Docket No. 87-268, 12 FCC Rcd 12809 (1997) and
Sixth Report and Order, MM Docket No. 87-268, 12 FCC Rcd 14588 (1997).

2 See, for example, Sxth Report and Order, at paras. 1, 11, 29, and 34.
3 “NTSC" isthe name commonly used for the existing analog television transmission system. This system was

developed by, and named for, the National Television Systems Committee, an industry group established many
years ago to develop television broadcast standards.
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1. BACKGROUND

3. Inthe Fifth Report and Order, we adopted rules for implementation of DTV service by
broadcasters, including: 1) eligibility standards for theinitial DTV channels; 2) a construction
schedule; 3) arequirement that broadcasters continue to provide free, over-the-air television
service, and 4) atarget date of 2006 for the completion of the transition; and 5) a ssimulcasting
requirement phased in at the end of the transition. Our goalsin this action were to preserve and
promote free, universally available local broadcast television in adigital world, as well as advance
spectrum efficiency and the rapid recovery of spectrum by fostering the swift development of
DTV. With regard to eligibility in particular, as required under the provisions of the
Telecommunications Act of 1996 (1996 Telecommunications Act), we limited eligible
broadcasters to parties who, as of the date of issuance of theinitial DTV licenses, are licensed to
operate atelevision station or hold a permit to construct such a station, or both.*

4. Inthe Sxth Report and Order, we adopted: 1) policies and plans for the establishment
of aninitia DTV Table of Allotments and the assignment of those allotments to eligible
broadcasters; 2) aninitial DTV Table that was developed using those policies and a sophisticated
computer allotment system; and 3) plans for spectrum recovery. Theinitial DTV Table and
assignment plan provides al eligible broadcasters with a second channel for use in transitioning to
DTV searvice. We also attempted, to the extent possible, to provide broadcasters with DTV
channels that will allow them to “replicate” the service areas of their existing NTSC operations,
i.e., to provide DTV service to areas that are generally comparable to their existing NTSC service
areas. The DTV Table was aso designed to minimize all unavoidable interference to both
existing analog TV and new DTV service.

5. In the Sxth Report and Order, we also provided for recovery of a portion of the
spectrum now used by television broadcasting. In particular, the DTV Table facilitates the early
recovery of the 60 MHz of spectrum now used for TV channels 60-69 (746-806 MHZz), and also
provides for recovery of additional spectrum at the end of the DTV transition period.® Under this

* Section 201 of the Telecommunications Act of 1996 added a new Section 336 to the Communications Act of
1934 (Communications Act), which sets forth eligibility criteriafor theinitial DTV alotments. See
Telecommunications Act of 1996, Pub. L. No. 104-104, Section 201, 110 Stat. 56 (1996), and 47 U.S.C. 336. See
also Fifth Report and Order, at paras. 17-18. In that action, in order to establish a“date certain at which to
determineinitial eligibility” and thusto create a DTV Table of Allotments, we also established that the date of
issuance of theinitial DTV licensesis April 3, 1997, the date of the adoption of both the Fifth Report and Order
and the Sxth Report and Order.

5 During the course of this allotment proceeding, the Balanced Budget Act of 1997, Pub. L. 105-33, 111 Stat
251 (1997), was enacted. The Balanced Budget Act of 1997, inter alia, added a new Section 337(a) to the
Communications Act which requires that by January 1, 1998, the Commission reallocate 24 MHz of the channel
60-69 spectrum for public safety use, and that it reallocate the remaining 36 MHz of that spectrum for commercial
use to be assigned by competitive bidding. On December 31, 1997, we adopted a Report and Order in ET Docket
No. 97-157 (Channel 60-69 Reallocation Order) reallocating TV channels 60-69 in accordance with the
requirements of Section 337(a). See Report and Order, ET Docket No. 97-157, 12 FCC Rcd 22953 (1998).

3
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plan, all DTV channels will eventually be located in a core spectrum of VHF and UHF TV
channels that are technically most suited to DTV operation.

6. Inthe Sxth Report and Order, we continued the secondary status of low power
television (LPTV) and TV trandator stations.® However, we adopted a number of administrative
and technical measures to minimize the impact of DTV implementation on low power operations.
We aso adopted policies and rules with respect to a number of other issues related to use of the
initial DTV alotments and to the implementation of this new service. Finally, we set forth
technical criteriafor the allotment of additional DTV frequencies and for the modification of
alotmentsincluded in theinitia DTV Table.

7. We received over 260 petitions for reconsideration of issues addressed in the Fifth and
Sxth Report and Orders. In the Service Reconsideration Order addressing petitions for
reconsideration of the Fifth Report and Order, we revised and clarified various elements of our
service implementation plan. We did not, however, modify or otherwise ater our position on
initia eligibility for aDTV channdl. In the Allotment Reconsideration Order addressing petitions
for reconsideration of the Sixth Report and Order, we generally maintained the DTV allotment
principles, policies and rules set forth in the Sxth Report and Order. However, we did make a
number of changes and refinements to various elements of that decision. In particular, we: 1)
established that the final DTV core spectrum will be channels 2-51; 2) permitted increased power
for UHF DTV dtations through use of antenna beam-tilting techniques; 3) adopted a de minimis
interference standard for use in determining the acceptability of changesto the DTV Table; 4)
clarified a number of rules and procedures for modifying the DTV Table; and 5) provided more
specific guidance and procedures for low power stations that may be displaced or otherwise
impacted by DTV operations. In addition, we revised a number of the DTV alotments to address
new test dataon DTV-to-DTV adjacent channel performance, to reduce interference problemsin
areas such as the Southern Californiaregion, and to respond to requests from petitioners.

8. Recently, we received 39 additional petitions for reconsideration of portions of the
decisions made in the Service Reconsideration Order and the Allotment Reconsideration Order.’
These petitions varioudly seek changes in our digibility standards, severa of our DTV allotment

Specifically, we allocated: 1) 24 MHz at 764-776 MHz and 794-806 MHz (TV channels 63, 64, 68 and 69) to the
fixed and land mobile services and designated this spectrum for public safety use; and 2) the remaining 36 MHz at
746-764 MHz and 776-794 MHz (TV channels 60-62 and 65-67) ) to the fixed, mobile and broadcasting services.
Section 337(a) also provides that the Commission is to commence licensing of the public safety portion of this
reallocation by September 30, 1998, and is to commence competitive bidding for the commercial licenses after
January 1, 2001.

5 Inlight of their similar status and treatment under our rules, we often use the term “LPTV” herein to refer
both to low power television and TV trandlator stations.

" A list of the parties submitting petitions for reconsideration of those decisions and parties filing
oppositions/comments and replies with regard to those petitions is provided in Appendix A.

4
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policies and rules, or request modifications of individual DTV allotments. In our decisions below
on the petitions for reconsideration, we first address the petitioners’ requests for reconsideration
of our DTV allotment policies and rules, and then address requests for modification of specific
allotmentsincluded inthe DTV Table.

[1l. PETITIONS FOR RECONSIDERATION

A. DTV Hligibility for Pending NTSC Applicants

9. The 1996 Telecommunications Act limited initia eigibility for DTV licenses to persons
that, as of the date of the issuance of the licenses, held either a construction permit or license (or
both) for atelevision broadcast station.? Consistent with this statutory provision, we issued initial
DTV licenses smultaneoudly to all eligible full service permittees and licensees on April 3, 1997,
the date of the adoption of the Fifth Report and Order, as part of our decision in that action.® In
deciding to issue the initial DTV licenses on that date we concluded that it more completely
effectuates the Congressional scheme to implement the statute through a streamlined three-phased
licensing process, with the first phase consisting of theinitial DTV license, rather than through the
conventional two-phased (construction permit/license) licensing process. We indicated that use of
the two-step process without the initial licensing phase would have prevented the establishment of
adate certain at which to determineinitial eligibility because, given the statutory directive that
eigibility be limited to permittees and licensees as of the date of issuance of the DTV licenses, it
could have potentialy left eligibility open until the last DTV operating license was granted, a
period that could possibly take years. Thiswas aso necessary to allow usto establish the DTV
Table of Allotments. We made no decision at that time as to how we would treat new permittees
and licensees whose NTSC applications had been filed but not yet been granted as of April 3,
1997, and who were, as aresult, not awarded initial DTV licenses.®®

10. Severd petitions for reconsideration of the Fifth Report and Order argued that
parties with applications pending as of April 3, 1997, should be able to participate in the transition
to DTV, at least under certain circumstances, such as allowing them to convert to DTV service
on their NTSC channel. Many of these petitioners had filed applications within the previous three
years that were mutually exclusive with other applications and which, as aresult, had not been

8 47 U.S.C. § 336(3)(1).

® Theinitial licenses do not authorize construction of DTV facilities. Each initial DTV licensee must
apply for and be granted a construction permit by the Commission before it begins construction of its station.

10 See Fifth Report and Order, at 12816, n. 26. For convenience, we shall refer to these entities simply as
the "pending applicants,” regardless of whether the applications have since been granted.

5
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grantable by the Commission.* In response to those petitions, we stated in the Service
Reconsideration Order that we would afford new NTSC permittees, whose applications were not
granted on or before April 3, 1997, and who were therefore not eligible for an initial DTV paired
license, the choice to immediately construct either an analog or a digital station on the channel
they were granted.” Pursuant to this policy, we specified that these new NTSC permittees would
not be awarded a second channel to convert to DTV, but could instead convert on their single 6
MHz channdl.® If they chooseinitialy to build an analog station, they may request Commission
authorization to convert to DTV at any point during the transition, up to the end of that period.**

11. A few petitioners assert that, at least under some circumstances, pending applicants
should receive apaired DTV allotment in addition to their NTSC allotment. According to Pappas
Telecasting of the Midlands and Pappas Telecasting of Southern California (Pappas|),
considering pending applicants asinitially eligible for paired channels would not violate 1996
Telecommunications Act's digibility provisions, because the statute left the timing of the issuance
of the DTV licenses to the Commission's discretion. Asaresult, Pappas | contends, the timing
may be reconsidered so that pending applicants are not necessarily considered indligible for initia
DTV licenses.®

12. Pappas| supports the awarding of aDTV channel to any pending applicant if the
applicant can identify aDTV channel that can be allotted and paired with its NTSC channel

1 1n 1993, the Commission was directed to reexamine one of the comparative criteriait had traditionally
used to evaluate competing applications in a comparative hearing for a new commercial broadcast station. Bechtel
v. FCC, 10 F.3d 875 (D.C. Cir. 1993). In response to Bechtel, the Commission instituted a freeze on the
processing of mutually exclusive commercial broadcast television applicationsin 1994. See Public Notice, 9 FCC
Rcd 1055 (1994). We have recently concluded a rule making proceeding implementing the requirement in the
Balanced Budget Act of 1997 that we use competitive bidding to decide most mutually exclusive commercial
broadcast cases. In the Report and Order in that proceeding, we concluded that the public interest would be served
by using competitive bidding to resolve the pending applications. See Report and Order in MM Docket 97-234,
GC Docket 92-52, and GEN Docket 90-264, FCC 98-194 (adopted August 6, 1998).

2 We indicated that the proposed DTV facility must protect all DTV and NTSC stations by complying
with all applicable DTV technical rules. In addition, such anew DTV permittee or licensee's facility must
generally comply with all analog operating rules, except where these are inconsistent with the digital rules or
inapplicable to digital technology.

3 We clarified that if a pending applicant’s granted channel is outside the core, and if it finds a channel
within the core that protects all DTV and NTSC stations and complies with all the DTV technical rules, it may
request authorization to convert on that alternative channel in lieu of its granted channel, rather than having to
convert to an in-core channel at the end of the transition. If such authority is granted, the granted out-of-core 6
MHz channel will be returned to the Commission, and the authorization will specify the new in-core channel.
Service Reconsideration Order, at 6865, n. 22.

14 Service Reconsideration Order, at 6865.

> Pappas | petition, at 7.
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without impacting either the NTSC or DTV environment (existing stations, allotments, or pending
applications). Pappas | believes that the public interest would be served by allotting a paired DTV
channel under these circumstances, because it would allow the permittee to enjoy the same
benefits as its competitors (i.e., the use of two channels to transmit programming). To do
otherwise, Pappas | argues, would penalize permittees whose construction permit applications
were held up through no fault of their own.*®

13. Cosmos Broadcasting Corporation (Cosmos) asks that we consider requests for
paired DTV alotments by pending applicants on a case-by-case basis. It predicts that at some
point during the transition, one sizeable group of viewers would retain their analog sets, while
another sizeable group would embrace DTV. With only one channel, Cosmos believes,
broadcasters such asitself would likely be cut off from a generous portion of their audience. This
could be especially important during emergencies such as hurricanes and tornadoes. Cosmos
argues that the 1996 Telecommunications Act does not preclude a case-by-case analysis, because
the Commission is no longer dealing with initial digibility.*

14. Educationa Television Association of Metropolitan Cleveland (ETAMC) states that
the Commission has not articulated a reasoned analysis for treating pending noncommercial
NTSC applicants differently from existing broadcasters. ETAMC claims that a pending
noncommercia applicant has no assurance that its existing NTSC channel will be feasible in terms
of interference to or from existing authorized DTV channels. Asaresult, ETAMC predicts, such
an entity may not be able to provide meaningful service to its proposed service area. It adds that
such broadcasters that are outside the core will have no assurance that aDTV allotment will be
available for them when they convert their NTSC facilitiesto DTV. Therefore, ETAMC asserts
that we should review each pending noncommercia application and determine whether channels
are currently available to allot a core channel for the reserved channel proposed in the application,
and to allot apaired DTV core channel as well, wherever possible.’®

15. We deny reconsideration of these petitions requesting that we assign a second channel
to the pending applicants in lieu of the approach we took in the Service Reconsideration Order.
Under the rules and policies we adopted, the pending applicants that are granted construction
permits will be able to provide digital television service to their communities of license. They may
do so on their allotted NTSC channel either after a period of providing analog service, or in lieu
of analog service altogether, at their discretion. Thus, there is no public interest reason for
affording a second channel to the pending applicants. We do not believe that granting a second,
paired channel to the pending applicants for use in the conversion would be an efficient use of the
scarce spectrum. Moreover, doing so would severely limit the availability of digital channels for

6 Pappas | petition, at 2-3, 6-8.
7" Cosmos petition, at 7-9.

8 ETAMC petition, at 5-6.
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new entrants and other potential public interest uses.

16. In our previous decisions with respect to initial eigibility for DTV licenses, we have
sought to implement the statutory scheme contained in the 1996 Telecommunications Act.
Accordingly, as discussed above, in the Fifth Report and Order we limited initial igibility to
existing full-power broadcasters. We allotted temporary second digital channels to these existing
broadcasters for use in the conversion in order to avoid, wherever possible, depriving viewers and
consumers of existing television service, upon which they have come to depend.”® One of the two
channels provided to each station will be reclaimed at the conclusion of the transition, scheduled
for December 31, 2006, for uses that we determine will best serve the public interest, including
the provision of digita television service by new applicants.®

17. On reconsideration, we determined that we would accommodate the desires of
pending applicants to convert to digital television by allowing them to convert on their single
channel, upon grant of an appropriate digital application.”* We do not believe that affording them
a second channel, even on a case-by-case basis, for use in the conversion is necessary or
warranted. As noted above, the second channel isintended as atemporary additiona channel for
existing broadcasters for use during the transition, to allow them to move to an improved
technology without service disruption, by allowing the temporary continuation of analog
broadcasting while the process of conversion to digital goeson. The same considerations do not
apply to new broadcasters, who will be providing new services. At the end of the transition, all
broadcasters will be in the same situation, holding only one channel on which to provide digita
service.

18. In addition, alotting second channels to the pending applicants could diminish
competition and diversity by appropriating scarce spectrum that could otherwise be used by new
entrants into broadcasting.? Indeed, Section 3003 of the Balanced Budget Act of 1997 directs
the Commission to auction recaptured broadcast spectrum between channels 2-59 and to report
the resultant revenues to Congress by September 30, 2002.2 Affording second channels to

¥ See Fourth Further Notice of Proposed Rule Making and Third Notice of Inquiry, 10 FCC Red 10540,
10543, 10544.

% The Balanced Budget Act of 1997 added a new Section 309(j)(14) to the Communications Act. That
section states that "[a] broadcast license that authorizes anal og television service may not be renewed to authorize
such service for a period that extends beyond December 31, 2006" unless the Commission grants an extension
based on specific enumerated criteria. 47 U.S.C. 8 309(j)(14).

2 See Service Reconsideration Order, at 6865-66.
2 The Commission has long promoted increased and diverse participation in the broadcasting industry.
See, e.g., Notice of Proposed Rule Making in MM Docket Nos. 91-140 and 94-149, 10 FCC Rcd 2788 (1995)

(exploring ways to increase station ownership by minorities and women).

% 47 U.S.C. 8 309(j)(14)(C)(ii)-
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pending applicants even on a case-by-case basis could delay use of such channels by new entrants
until the end of the transition in 2006. We emphasize our discretion to allocate among competing
demands for spectrum according to public interest considerations.

19. In addition, affording second channels to al the pending applicants as their NTSC
applications are granted would likely be impossible. There are few available channels for the
many pending broadcast applications, particularly in urbanized areas such as the Northeast. While
the petitioners request that we grant such second channels to the pending applicants on a case-by-
case basis, to do so might create inequitable distinctions among the pending applicants.

20. Cosmos's claim that without an additional channel, pending applicants may be cut off
from part of their audience is speculative. Viewerswith digital television setswill be able to
receive both DTV and NTSC transmissions; viewers with analog sets need only a digital converter
in order to receive both digital and analog signals. In any event, unlike existing broadcasters, the
pending applicants who choose to commence broadcasting with analog technology have until the
end of the transition period to convert to digital technology.?* Accordingly, during the transition
each such broadcaster can determine the best time to convert to digital technology, based on
market conditions in the community and the availability and penetration of digital technology.
Additionally, while some pending applicants have requested a second channel so that they may be
on a competitive par with the initial DTV licensees, some existing broadcasters have argued that it
will be very expensive to operate two stations simultaneously. We do not believe that allowing
pending applicants to convert on their single channel places them at an unfair competitive
disadvantage. At the end of the transition, all broadcasters will be similarly situated.

21. ETAMC isincorrect in asserting that we have treated pending applicants for
noncommercia stations differently from applicants for commercia stations. Our general policy in
this regard was as follows. We protected all vacant NTSC allotments that were the subject of
applications pending as of April 3, 1997.> We did not protect applications that were filed for
vacant NTSC allotments within the areas defined in our 1987 Order (Freeze Order) freezing the
acceptance of applications for new NTSC stations in certain areas in order to preserve spectrum
for DTV use.® Thispolicy was, and is, the same for applicants for both commercial and
noncommercial stations. Our consideration of applications for new NTSC stations within the
freeze areas and applications for new NTSC stations filed after April 3, 1997, will be based in part
on whether the stations they propose would be predicted to cause interference to DTV stations or

2 Service Reconsideration Order, at 6365, 6366.

% See Sixth Report and Order, at para. 112. In that action, we also indicated that we were deleting all
NTSC allotments that are not the subject of a pending application or rule making proceeding.

% See Sixth Report and Order, at para. 113. Since July 1987, it has been the Commission's policy not to
accept requests for new allotments or applications for new stationsin 30 major markets in order to preserve
spectrum for DTV use. See Order, RM-5811, adopted July 16, 1987, Mimeo No. 4074 (released July 17, 1987), 52
FR 28346 (1987).
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alotments. Where such applications are granted, the new stations may be required to limit their
operations in some manner to avoid interference to DTV stations and to accept interference from
DTV operations.

22. Similarly, ETAMC's assertion that pending noncommercial applicants with channels
outside the core have no assurance that aDTV allotment within the core will be available for them
at the end of the transition period is incorrect. 1n the Service Reconsideration Order, we stated
that, at the end of the transition, the Commission will reassign all out-of-core DTV broadcasters,
including the pending applicants, to channels within the core.?” We are confident that sufficient
channels will be available to provide al out-of-core stations with a new channel, and ETAMC has
presented no evidence that thiswill not be the case. We aso specifically stated that we would
allow stations with channels outside the core to seek authorization to convert on a core channel
instead, if they can identify a core channel that protects all DTV and NTSC stations and that
complieswith all the DTV technical rules. If that authority is granted, their out-of-core 6 MHz
channel will be returned to the Commission and their authorization will specify the new in-core
channel.® Finaly, as noted in the Service Reconsideration Order, we can review particular issues
relating to difficulties in conversion by noncommercia educational stationsin our biennial
reviews.?

B. Applicants Pending as of October 24, 1991

23. A few petitioners assert that pending applicants whose applications were pending as
of October 24, 1991 and whose construction permits were not granted until after April 3, 1997
should receive apaired DTV alotment in addition to their NTSC alotment. Pappas| claims, asit
did in the case of pending applicantsin general, that this would not violate the 1996
Telecommunications Act's eligibility provisions, because the statute | eft the timing of the issuance
of theinitial DTV licenses to the Commission's discretion.® Pappas | points out that in the Fifth
Report and Order we stated that we "will give particular consideration for assigning temporary
DTV channels to new licensees who applied on or before October 24, 1991, given the reliance
that these parties may have placed on rules we adopted before passage of the 1996 Act."
Pappas | argues that these few applicants would have been given paired channels but for lengthy
administrative procedures encountered in the selection process. Pappas | submits that only afew
cases exist in which the application was on file prior to October 24, 1991 and remained pending as
of April 3, 1997.

27 See Service Reconsideration Order, at 6366.

N

% Id., at 6865, n. 22.

» |d., at 6882-83.

% Pappas | petition, at 7.

% Fifth Report and Order, at 12,8163, n. 26.

10



Federal Communications Commission FCC 98-315

24. If we are unwilling to rely solely on the fact that an application was pending as of
October 24, 1991, Pappas | submits that we should at least consider awarding of aDTV channel
to this subcategory of pending applicants who can demonstrate substantial and unique equitiesin
favor of the alotment. In particular, it requests a second channel to be paired with an analog
allotment in Avalon, California, for which it is the sole remaining applicant. Pappas| states that it
would use both the analog and the digital channels in tandem to present multichannel subscription
programming in several different languages.® (There had been severa mutually exclusive
applications for this channel. However, after we adopted the Fifth Report and Order, Pappas |
became the successor applicant to Island Broadcasting, Ltd. ("Island"), one of the original
applicants. As the successor applicant, Pappas I's rights and responsibilities are identical to what
Island's would have been had it remained an applicant).

25. Idand, predecessor in interest to Pappas, also contends that parties with applications
pending since before October 24, 1991, should receive paired channels. Idand notes that the
Fourth Further Notice and Third Notice of Inquiry proposed that applicants who filed before
October 24, 1991, be eligible for initial DTV licenses.® Idland adds that such parties did nothing
to delay the Commission's consideration of their applications. 1sland proposes that if the new
permittee can identify an available DTV channel, then that channel should be allotted and treated
like a paired channel, similar to other paired allotments.®

26. We decline to grant parties with NTSC applications pending since before October 24,
1991 apaired DTV channel. We recognize that we stated, in the Fifth Report and Order, that
we "will give particular consideration for assigning temporary DTV channels to new licensees
who applied on or before October 24, 1991, given the reliance that these parties may have placed
on rules we adopted before passage of the 1996 Act."* However, we have fully taken account of
and accommodated the desires of these licensees to convert to digital television by allowing them
to convert on their analog channel regardless of the fact that they were not eligible for initial DTV
licenses. Moreover, we note that these pre-1991 applicants were last in priority among those on
the priority list for digital channels, in the event of a spectrum shortfall.** Thus, these parties were
on notice that their desires for a second channel might not be accommodated in the event of a
sp