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As I have tried to impress on many occasions,
 the Supreme Court gave us a tall order in AT&T Corp. v. Iowa Utilities Bd. 
  The Court rejected the previous Commission’s decision to provide competitive carriers with unbridled access to every element of the incumbent’s network at steeply discounted, cost-based prices.  In particular, the Court rejected the previous Commission’s presumption in favor of unbundling the entire incumbent network, subject to potential exclusions that, in any event, never materialized.
 That approach, the Court admonished, gave no effect to the limiting “necessary” and “impair” standards of section 251(d)(2).  In place of this presumption, the Court ordered the Commission to surmount a high factual hurdle:  the burden of demonstrating that each network element is unbundled only to the extent that, without it, competitive local exchange carriers (CLECs) would be impaired from providing service.
  
I think the Commission has gone quite far in demonstrating that some CLECs would be impaired if denied access to several elements of the incumbent’s network.  As such, I support much of this action.  I believe we have failed, however, to demonstrate this with respect to switching functionality.  I believe, furthermore, that the shortcomings of our attempt to apply the statutory standard to switching reveal more general and serious flaws in the type of impairment analysis we adopt here.  Thus, I must respectfully dissent in part from this decision.

The Commission Has Failed to Meet Its Burden of Showing That Failure to Unbundle Switching Would Impair CLECs from Providing Service


I sincerely applaud my colleagues for the steps they have taken to consider the availability of switching outside the incumbent’s network, including self-provisioning.  It is on the basis of many of these steps that I am able to support much of the decision in this area.  For my part, however, I do not believe the Commission has met its burden of showing that failure to unbundle switching would impair CLECs from providing service in the densest areas of the largest markets.  Thus, I would have been prepared to leave switching off the unbundling list for the provision of service to all customers in access Zone 1, regardless of their size or type, and regardless of whether the incumbent is providing the “extended link” or EEL.  

As the record amply demonstrates, the vast majority of CLEC switches are concentrated in these zones,
 amounting to multiple companies providing switch-based alternative service in the market.  The tele-density in these zones, moreover, suggests that if CLECs chose to, they could economically serve relatively significant numbers of residential customers in these zones, particularly in multiple dwelling units (MDUs).  Additionally, in light of the existence of special access service and our related decisions today regarding loop and transport, CLECs can potentially serve many residential and other customers even beyond Zone 1.  Based on the evidence showing significant CLEC deployment using their own switches, I am unpersuaded that CLECs are materially impaired if they cannot obtain unbundled switching in Zone 1.
  

The Rationale for Requiring the EEL as a Condition for Declining to Unbundle Switching Lacks Clarity

With respect to the EEL, I am certainly persuaded that this functionality (which allows transmission from the CLEC’s switch to its customers via the incumbent’s facilities) will make it easier for CLECs to provide service.  But the question the Court has mandated that we answer is not whether access to parts of the incumbent’s network makes it easier for CLECs, but whether denial of such access would “impair” CLECs’ ability to provide service within the meaning of section 251(d)(2).
  If a network element satisfies this standard, then the Act requires that we make it available.  Our decision today muddies an already complicated analysis.  On the one hand, we insist that we cannot mandate the EEL pending the Eighth Circuit’s resolution of the appeal of our authority to require combinations of elements.  On the other hand, in the face of repeated and well-documented incumbent requests to remove switching as an unbundled element, we provide strong and direct incentives to incumbents to provide the EEL as a condition of such removal.  To make matters worse, we do so even though we also conclude that our existing rules permit CLECs to obtain the same functionality as the EEL, at least in many circumstances, by simply converting special access services to network elements.  I think the cleaner approach would have been to wait for the Eighth Circuit’s combination ruling or simply decide whether the EEL should be made available itself as a network element.

The Impairment Analysis is Based on Faulty Assumptions Regarding CLEC Facilities Deployment

More generally, I believe the impairment analysis we adopt is based on poorly supported, or simply false, assumptions.  For example, we assume that the few factors we examine closely (including cost, quality, ubiquity, timeliness, etc.) are sufficient to determine whether a CLEC would be impaired from providing service.  Although the analysis purports to consider the totality of circumstances, we focus predominantly on cost.  We assign almost no weight to other factors directly relevant to assessing whether a CLEC can become an effective competitor in a particular market or customer segment, such as CLECs’ ability to target market and the relative profit potential of serving different types of customers.  

The difficulties of this approach become apparent when we look at the facts.  CLECs have deployed switches in numerous markets throughout the country.  The Order suggests that CLECs may be deploying these switches despite significant impairment.  Yet it is equally possible that the evidence of CLEC switch deployment means that CLECs, as a general matter, are not significantly impaired from competing if the incumbent is not forced to unbundle switching.  By declining to consider seriously all of the factors relevant to impairment, we render ourselves powerless to demonstrate rigorously which of these two possibilities is reality.  I am pleased that we have at least begun to acknowledge that there may be factors other than the few we emphasize that are relevant to the question of impairment.  I am disappointed, however, that we cannot admit that evidence of CLEC switch deployment strongly suggests that CLECs are not significantly impaired without access to unbundled switching, both in areas in which CLECs have deployed switches and areas in which they have not done so.  

I am also uncomfortable with the extent to which the Order suggests that the primary reason CLECs have not deployed in some smaller markets is that they lack adequate access to the incumbent’s network.  There are other obvious reasons why CLEC deployment has not yet reached some smaller markets.  CLECs are profit maximizers and thus it is unremarkable that they first deploy circuit and packet switches in denser areas where they can reach more customers at lower cost.  The simple absence of switch deployment in smaller markets tells us precious little.  In sum, we don’t really know whether CLECs have not deployed in those markets because they are impaired or because they just have found it uneconomical to serve those areas, perhaps for reasons unrelated to UNE availability.
The Impairment Analysis Unnecessarily Imports Collocation and Other Problems That Do Not Result Directly From Denying CLECs Access to UNEs


Finally, I am troubled by the extent to which we are importing into the impairment analysis collocation and other problems that do not result directly from denying CLECs access to UNEs.  To the extent collocation is a problem for CLECs hoping to deploy their own switches, for example, it is difficult to argue that this problem results from denying CLECs access to unbundled switching from the incumbent.  Rather, in this situation, collocation is its own separate problem, which I would have preferred to address more directly (e.g., through stronger enforcement at the state or federal levels).  In addition to my concern that this approach will muddy our impairment analysis, I worry that it will ultimately prove futile.  To the extent our collocation rules have been ineffective because they have not been sufficiently detailed or well-enforced, as some have alleged, I fail to see how imposing additional general requirements in the unbundling context will fix the underlying collocation problem.  Instead, we may just be layering ineffective rules on top of ineffective rules.

Conclusion

Having said all that, I do generally support most of the remainder of the item, and I commend my colleagues and the Common Carrier Bureau for their diligence and hard work in working through these issues.  Despite my misgivings about a few of the bottom lines, I fully recognize that an enormous amount of blood, sweat and tears have gone into the decisions we reach here.  (I have cried some of these tears myself.)  The Bureau, in particular, is to be commended for bringing us this far in our efforts to grapple with the voluminous and highly-complex record that the parties have developed in this docket.
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