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By the Commission:

I. introduction

1. In this Notice of Proposed Rulemaking (Notice), we seek comment on a Petition for Rulemaking submitted by the Multi-Association Group (MAG).
  The Petition sets forth an interstate access reform and universal service support proposal for incumbent local exchange carriers (LECs) subject to rate-of-return regulation (rate-of-return or non-price cap carriers).
  It is designed to be implemented over a five-year period beginning on July 1, 2001.

2. Pursuant to the mandate of the Telecommunications Act of 1996, the Commission has taken various measures to promote competition in the telecommunications market and reduce long distance rates.
  With regard to price cap carriers, this process began in 1997 and continued with the recent CALLS Order.
  Among other things, we aligned the access rate structure more closely with the manner in which common line or loop costs are incurred, and replaced implicit subsidies with explicit universal service support that is portable to competitors.  In 1998, we commenced a separate proceeding to reform the interstate access rate structure for non-price cap carriers.
  While recognizing differences between the two groups, we proposed to reform the rate structure for non-price cap carriers in a manner similar to that adopted for price cap carriers.
  We also expressed our intention to consider in the future alternative forms of incentive-based regulation that could encourage non-price cap carriers to be more efficient.

3. The MAG offers its plan as a comprehensive solution to regulatory issues facing non-price cap carriers, and asks that the Commission adopt the plan without modification as an integrated package. The MAG plan is modeled in some respects on the CALLS plan adopted for price cap carriers.
  The MAG plan would increase the recovery of common line costs through flat, non-traffic sensitive charges. For carriers that elect a transition to a new form of incentive-based regulation, it provides for reduced per-minute access rates, and a new, explicit interstate access universal service subsidy to make up for any shortfall in carriers’ revenues.  The MAG plan also proposes to eliminate the current funding caps on high-cost loop support for rural carriers.
  The MAG believes its plan would have many benefits, including a more efficient access rate structure, more explicit universal service support, and new incentives for carriers to increase efficiency and invest in new technologies.  We appreciate their efforts to develop a consensus among rate-of-return carriers and intend to move forward expeditiously with full consideration of the MAG plan.

4. The specifics of the MAG plan are set forth in the Petition, in particular Exhibits 1 (Detailed Description) and 3 (Proposed Rules).  We incorporate the Petition and exhibits as Appendix A to this Notice.  Below, we summarize the salient features of the plan and invite comment on whether we should adopt all or any specific aspects of the plan.  We encourage input particularly from the Federal-State Joint Board on Universal Service (Joint Board) on the universal service aspects of the MAG plan.

II. BACKGROUND

5. Under the current rules, non-price cap carriers may file access tariffs based on their own costs or participate in pooled National Exchange Carrier Association (NECA) common line and/or traffic sensitive tariffs.
  Almost all non-price cap carriers participate in the NECA common line tariff.  Pooling carriers charge rates set by NECA, pool their revenues, and recover their costs from the pools, including a return on investment.  Some non-price cap carriers receive compensation based on average schedules rather than their own costs.

6. The MAG plan proposes two regulatory regimes, “Path A” and “Path B,” which have certain common features, as well as pooling and non-pooling options.  Carriers that choose Path A at the outset would have five years to convert from rate-of-return to a new form of incentive-based regulation.  Rate Averaging Support (RAS), a new interstate access support mechanism, would be available only to Path A pooling carriers.  Path B carriers would remain under rate-of-return regulation, with the option to elect Path A at any time during the five-year transition period, after which a waiver of the Commission’s rules would be required to convert to incentive-based regulation.  Path A carriers cannot return to Path B.

A.
Common Features of Path A and Path B
7. The MAG plan has a number of features that would apply to all non-price cap carriers, regardless of whether they elect Path A or Path B.  Subscriber line charge (SLC) caps for all non-price cap carriers would be raised to the SLC caps applicable to price cap carriers, provided they are comparable to the SLCs actually charged by price cap carriers.
  The rate of return would be fixed at the current 11.25 percent,
 and jurisdictional separations factors would be frozen in accordance with the recommendations of the Federal-State Joint Board on Jurisdictional Separations.
  In addition, the two existing NECA pools would be collapsed into one.
  Existing switched access rate elements would be retained, however, and carriers may elect to participate in the NECA common line and/or traffic sensitive tariffs on a study-area basis.  A NECA special access tariff also would be available.  

B.
Path A

8. Rate Structure/RAS.  Pooling carriers that elect Path A would have two major switched access rate components—the Composite Access Rate (CAR) and the SLC—and a new universal service subsidy, RAS, in addition to the existing interstate access subsidy, Long Term Support (LTS).
  The CAR would be a weighted aggregate target for existing per-minute switched access rate elements (including CCL, local switching, transport, and residual interconnection charges).  It gradually would be reduced to 1.6 cents per-minute by July 1, 2003.
  RAS would be a residual support mechanism to recover the shortfall between allowed revenues of Path A pooling carriers and the sum of their revenues derived from switched access rate elements (including SLCs) and the existing interstate access subsidy.
 RAS also would be available to support special access rates for carriers under incentive-based regulation. RAS would be available only to Path A pooling carriers.

9. Incentive-Based Regulation.  At any time during the transition period, pooling carriers may convert on a study-area basis from rate-of-return to incentive regulation, under which a carrier would be compensated based on “revenue per line” (RPL) rather than accounting costs.  Initially, RPL would be calculated by dividing a study area’s total switched access, inflation-adjusted revenue requirement or pool settlement amount (based on the prior year average or the most recent data available) by its number of lines, and adjusted for the pool’s actual revenue.  Thereafter, RPL would be adjusted annually for inflation (GDP Price Index);
 study areas under incentive-based regulation would not be required to report cost data.  When a study area converts to incentive-based regulation, the MAG plan provides that its per-line universal service support (high-cost loop support, LTS and Local Switching support, but not RAS) also would be adjusted annually for inflation.  In addition, a low-end adjustment would be available to prevent annual returns from falling below 10.75 percent (for carriers with five or fewer study areas) or 10.25 percent (for carriers with more than five study areas).
  For non-pooling carriers, switched access rates would be set based on RPL, and initially may include universal service revenues lost by exiting the pool.
  Path A non-pooling study areas would not be able to return to the pool.

10. Post-Transition Period.  The MAG plan provides that Path A carriers must convert to incentive-based regulation by the end of the five-year transition period.  RPL no longer would be tied to actual pool revenues:  instead, RAS would be used to reconcile or “true up” available pool revenues and pooling carriers’ settlement claims (based on actual line counts updated on a monthly basis).  The low-end adjustment would continue to be available. 

C. Other Features

11. Universal Service Support.  The MAG plan would eliminate the “interim cap” on high-cost loop support and the corporate operations expense limitation.
  Universal service support would be portable and, at the carrier’s option, may be disaggregated into as many as three geographic zones per wire center, provided that the disaggregation does not change the overall support level for the study area. Lifeline support would be expanded to cover increased SLCs, in accordance with the CALLS Order.

12. Mergers and Acquisitions.  The MAG plan would eliminate the rule freezing study area boundaries for non-price cap carriers.  Instead, non-price cap carriers would only need to notify the Commission and the affected state regulatory commission before incorporating acquired telephone exchanges or lines into existing study areas.
  The MAG plan also would eliminate the all-or-nothing rule:  carriers may retain non-price cap status when they become affiliated with price cap carriers, or acquire lines, exchanges, or study areas from price cap carriers.
  In addition, the MAG plan would eliminate section 54.305 of the Commission’s rules, which limits universal service support for acquired telephone exchanges to the support received by the seller.
 
13. Geographic Rate Averaging and Rate Integration.  The MAG plan includes provisions to promote rate and service comparability in urban and rural areas.
  Interexchange carriers (IXCs) would be required to pass through to consumers any savings realized from lower access rates as a result of implementation of the MAG plan, and to offer consumers in rural and urban areas the same optional calling plans.  In addition, IXCs would be prohibited from imposing minimum monthly charges on residential consumers.

14. New Access Services.  The MAG plan provides that new interstate access services of non-price cap carriers would be introduced at prevailing market rates, and either may be administered by NECA on behalf of pooling carriers or introduced outside the pool by non-pooling carriers.
  

III. ISSUES FOR COMMENT

15. As stated above, the MAG offers its plan as a comprehensive solution to regulatory issues facing non-price cap carriers, and asks that the Commission adopt the plan without modification as an integrated package.  We seek comment on whether we should adopt the MAG plan in its entirety, as requested by the MAG members.  We also seek comment on whether, in the event that we do not adopt the MAG plan in its entirety, there are specific aspects of the proposal that we should adopt or incorporate into any of our above-captioned proceedings.  In addition, we seek comment on the impact, if any, of the MAG plan on other pending proceedings before the Commission.
  We also seek comment on the process through which the Commission should evaluate the MAG plan.  In particular, we ask how we may best address the concerns that may be raised by parties who were not members of the MAG.    

16. We invite interested parties from all industry segments, including competitive LECs, IXCs, and wireless providers, as well as consumer groups and state commissions, to submit comments on the MAG plan.  Parties should comment on the public policy implications of the MAG plan and/or particular aspects of the plan, including its potential effects on the competition and universal service goals of the 1996 Act, and whether and how it would promote consumer welfare.  What would the net impact of the MAG proposal be on non-price cap carrier revenues?  Parties also should address how small business entities, including small incumbent LECs and new entrants, will be affected by the MAG plan.
  We briefly discuss below several of the major issues raised by the MAG plan that we encourage interested parties specifically to address in their comments.

17. Access Rate Structure.  We seek comment on the access rate structure aspects of the MAG plan.  Are the proposed reforms, which in some respects are modeled on the CALLS plan adopted for price cap carriers, appropriate for non-price cap carriers?
  Are they likely to achieve the competitive and consumer benefits anticipated by the MAG members?  Is continued maintenance of lower SLC caps for non-price cap carriers than for price cap carriers consistent with section 254 of the 1996 Act?  Is a two-path scheme necessary to accommodate diversity among non-price cap carriers?
  Would the potential regulatory complexity of this two-tiered approach have practical or administrative consequences?  Would the MAG plan benefit all non-price cap carriers, regardless of size and/or operating conditions?  Are larger carriers with relatively low costs more likely than small carriers to elect Path A?  If so, would the result be inflation of Path B access rates?  What are the characteristics of companies that are likely to elect Path B?  Is it appropriate as a legal or policy matter to restrict RAS to Path A carriers?  Would it be appropriate to close out our rate-of-return proceeding and keep the rate of return at its current level of 11.25 percent for Path B carriers?
 We invite parties to comment on these and any other issues related to the MAG plan’s proposed reform of the interstate access rate structure for non-price cap carriers.

18. Universal Service Support.  Unlike the CALLS plan, the MAG plan does not estimate the amount of implicit support in access rates, or place a ceiling on the proposed new access subsidy, RAS.
 Is it appropriate to cap interstate access support for price cap carriers but not for non-price cap carriers?  To what extent is RAS likely to increase the size of the universal service fund, and how will RAS support levels change over time?  What impact will such increases have on consumers?  Is the increase likely to be offset by decreases in access rates and charges resulting from implementation of the MAG plan?  Should RAS be available to support special access services, which have not been defined as supported services by the Commission?  If the Commission creates RAS as a residual support mechanism, should LTS be retained as a separate interstate access subsidy?  Should we adopt a provision similar to that included in the CALLS Order for recovery of universal service contributions through a separate rate element or line item?
  We note that aspects of the MAG plan concerning intrastate high-cost loop support overlap with issues that are part of the Federal-State Joint Board on Universal Service’s review of the Rural Task Force Recommendation.
  In addition, we intend to work closely with the Joint Board on those aspects of the MAG proposal related to interstate access universal service support and we therefore seek the valuable input of the Joint Board on these issues. 

19. Incentive-Based Regulation.  Would the MAG incentive-based approach create appropriate economic incentives for operating efficiency and investment?  Is it likely to encourage long term investment?  Is it likely to encourage investment in high-speed infrastructure?
 Is the proposed ability of carriers to fix or adjust RPL at any time likely to reinforce “lumpy” investment patterns (significant investment in a single year, rather than a steady flow of investment), and/or encourage cost inflation?  How would consumers benefit from any of the efficiency gains that incentive-based regulation is expected to produce?  

20. In addition, to what extent is the MAG incentive-based approach likely to increase non-price cap carrier revenues?  Does an inflation factor equal to the GDP Price Index accurately reflect changes in costs per line experienced by the carriers that can be expected to select Path A?  Should an X-factor or consumer productivity dividend be included in RPL?
  Is a low-end adjustment necessary where carriers retain the option to remain under rate-of-return regulation, and at what level should it be set?  How would the Commission evaluate the validity of low-end adjustment showings if carriers are no longer required to report cost data annually? What are the costs and benefits of permitting carriers to elect on a study area basis when to convert to incentive-based regulation and whether to continue pooling?  Is the five-year transition period proposed by the MAG an appropriate transition period to incentive-based regulation?  We invite commenters to address these issues and any others when discussing the incentive-based regulation proposals in the MAG plan.

21. Advanced Services.  One goal of the MAG plan is to promote the deployment of advanced services to rural areas, a goal shared by the Commission.
  We seek comment on the validity of the MAG’s premise that universal service funding caps and regulatory uncertainty have diminished non-price cap carriers’ incentives to invest in new technologies.
  Does the MAG plan represent the best means of promoting the deployment of advanced services in rural areas, or are there alternative means that would better accomplish this goal?  Does the MAG plan require the use of universal service funding to support advanced services or infrastructure capable of providing advanced services?

22. Mergers and Acquisitions. Is elimination of the all-or-nothing rule, as proposed in the MAG plan, warranted?  Cost shifting concerns prompted the Commission to adopt the rule in 1993; do these concerns remain valid today?
  Likewise, is the proposed elimination of the freeze of study areas for non-price cap carriers warranted?
  Does the MAG plan adequately address gaming concerns that would arise if section 54.305 of the Commission’s rules were eliminated?
  Are there alternative ways to address the underlying concerns raised by the MAG that limits on universal service support discourage non-price cap carriers in rural areas from acquiring and upgrading telephone exchanges?
  We invite the Joint Board to comment on the universal service implications of these MAG proposals.
23. Geographic Rate Averaging and Rate Integration.  We seek comment on the proposed pricing rules in the MAG plan that would be applicable to IXCs.  Among other things, we invite parties to address whether all IXC minimum monthly charges should be prohibited, or whether IXCs should only be required to offer at least one calling plan without such charges.  In addition, how would the Commission ensure that IXCs comply with the MAG’s proposed requirements, given the fact that the Commission does not regulate the rates of IXCs?
IV. PROCEDURAL ISSUES

A. Ex Parte Presentations

24. This is a permit but disclose rulemaking proceeding.  Ex parte presentations are permitted, except during the Sunshine Agenda period, provided that they are disclosed as provided in the Commission's rules.

B. Initial Regulatory Flexibility Analysis

25. As required by the Regulatory Flexibility Act (RFA),
 the Commission has prepared this Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on small entities by the proposals in this Notice.  Written public comments are requested on the IRFA.  These comments must be filed in accordance with the same filing deadlines as comments on the rest of this Notice, set forth below in paragraph 39, and should have a separate and distinct heading designating them as responses to the IRFA.  The Commission will send a copy of the Notice, including this IRFA, to the Chief Counsel for Advocacy of the Small Business Administration (SBA) in accordance with the RFA. In addition, the Notice and IRFA (or summaries thereof) will be published in the Federal Register.

1.
Need for, and Objectives of, the Proposed Rules  
26. The Commission has initiated this proceeding to consider interstate access charge and universal service reforms for rate-of-return carriers proposed by the MAG as detailed in Appendix A to this Notice.  The MAG plan would raise SLCs for all rate-of-return carriers to the price cap carriers’ SLC caps and permit deaveraging of the SLCs.  The plan would also extend the Lifeline program to cover the increased SLCs and eliminate the cap on high cost loop support and the corporate operations expense limitation.  In other respects, the plan would permit rate-of-return carriers to continue under the current access charge and universal service regulatory regimes, or elect the alternatives available in the MAG plan.  The MAG plan would also require IXCs to pass through to customers savings realized from reduced access rates and to offer the same optional calling plans to rural and urban customers alike.
27. Rate-of-return carriers electing the alternative regulatory approach proposed by the MAG plan would commence a five-year transition plan for interstate access charges and universal service funding. The MAG plan would, for example: establish an “incentive” method for compensating NECA pool members electing the incentive approach based on inflation-adjusted, revenue per line amounts; reduce per minute access charges to $0.016; establish low-end earnings levels; consolidate the two NECA pools into one pool; provide for certain pricing flexibility if a non-price cap carrier elects to remove one or more study areas from the NECA pool; and make certain of the options, including participation in the NECA pool, available on a study-area basis.  The plan also establishes procedures for introducing new services and for the treatment of mergers and acquisitions.  The plan would also establish an additional, explicit universal service subsidy for non-price cap carriers electing the incentive approach of the MAG plan (known as rate averaging support), make universal service support payments portable, and permit carriers to deaverage the universal service support into three zones per wire center. Settlements with non-price cap carriers would be handled by NECA whether a carrier elected to convert to incentive-based regulation under Path A of the MAG plan or remain under rate-of-return regulation. A rate-of-return carrier could elect to tariff its offerings for one or more study areas itself, which would give it additional pricing flexibility, but would require it to forgo any rate averaging support.


2.
Legal Basis  

28. This rulemaking action is supported by sections 4(i), 4(j), 201-205, 254, and 403 of the Communications Act of 1934, as amended.
 

3.
Description and Estimate of the Number of Small Entities to Which the Notice will Apply   

29. The RFA directs agencies to provide a description of, and, where feasible, an estimate of the number of small entities that may be affected by the proposed rules, if adopted.
  The RFA generally defines "small entity" as having the same meaning as the term "small business," "small organization," and "small governmental jurisdiction."
  In addition, the term "small business" has the same meaning as the term "small business concern" under the Small Business Act, unless the Commission has developed one or more definitions that are appropriate to its activities.
  Under the Small Business Act, a "small business concern" is one that:  (1) is independently owned and operated; (2) is not dominant in its field of operation; and (3) meets any additional criteria established by the SBA.
  

30. We have included small incumbent carriers in this RFA analysis. As noted above, a "small business" under the RFA is one that, inter alia, meets the pertinent small business size standard (e.g., a telephone communications business having 1,500 or fewer employees), and "is not dominant in its field of operation."
  The SBA's Office of Advocacy contends that, for RFA purposes, small incumbent carriers are not dominant in their field of operation because any such dominance is not "national" in scope.
  We have therefore included small incumbent carriers in this RFA analysis, although we emphasize that this RFA action has no effect on the Commission’s analyses and determinations in other, non-RFA contexts.

31. Local Exchange Carriers.   Neither the Commission nor the SBA has developed a definition for small providers of local exchange services.  The closest applicable definition under the SBA rules is for telephone communications companies other than radiotelephone (wireless) companies.
  According to the most recent Telecommunications Industry Revenue data, 1,348 incumbent carriers reported that they were engaged in the provision of local exchange services.
  We do not have data specifying the number of these carriers that are either dominant in their field of operations, are not independently owned and operated, or have more than 1,500 employees, and thus are unable at this time to estimate with greater precision the number of local exchange carriers that would qualify as small business concerns under the SBA's definition.  Of this number, 13 entities are price cap carriers that would not be subject to the rules, if adopted.  Consequently, we estimate that fewer than 1,335 providers of local exchange service are small entities or small incumbent local exchange carriers that may be affected by the proposed rules.  

32.  Competitive Local Exchange Carriers.  Neither the Commission nor the SBA has developed a definition of small providers of local exchange service.  The closest applicable definition under SBA rules is for telephone communications companies other than radiotelephone (wireless) companies.
  The most reliable source of information regarding the number of competitive LECs nationwide of which the Commission is aware appears to be the data that the Commission collects annually in connection with the Telecommunications Relay Service (TRS).  According to the Commission’s most recent data, 129 companies reported that they were engaged in the provision of either competitive access provider services or competitive LEC services.
  The Commission does not have data specifying the number of these carriers that are either dominant in their field of operations, are not independently owned and operated, or have more than 1,500 employees, and thus is unable at this time to estimate with greater precision the number of competitive LECs that would qualify as small business concerns under the SBA’s definition.  Consequently, the Commission estimates that fewer than 129 providers of local exchange service are small entities or small competitive LECs that may be affected by these proposals.
33. Interexchange Carriers.  Neither the Commission nor the SBA has developed a definition of small entities specifically applicable to providers of interexchange services.  The closest applicable definition under the SBA rules is for telephone communications companies other than radiotelephone (wireless) companies.
  According to the most recent Carrier Locator data, 738 carriers reported that their primary telecommunications service activity was the provision of interexchange services.
  We do not have data specifying the number of these carriers that are not independently owned and operated or have more than 1,500 employees, and thus are unable at this time to estimate with greater precision the number of IXCs that would qualify as small business concerns under the SBA's definition.  Consequently, we estimate that there are less than 738 small entity IXCs that may be affected by the proposed rules.
4. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements  
34. The MAG plan is a proposal submitted by four associations representing rate-of-return carriers.  Under the MAG proposal, all rate-of-return LECs would be required to modify their access tariffs to comply with the new SLC caps, which may be deaveraged.  Rate-of-return LECs selecting Path A must adjust their traffic sensitive rates (carrier common line, local switching, transport, and transport interconnection charge) to comply with the composite access rate or CAR target.  Rate-of-return carriers electing incentive-based regulation for one or more study areas must establish revenue per line or RPL compensation amounts that will be inflation-adjusted annually, after which they will not be required to file cost data with NECA.  The MAG proposes that Path A carriers with study areas participating in the pool’s switched traffic sensitive tariff, but not in the special access tariff, must provide the special access rates of those study areas to NECA by March 1 prior to the annual filing to support NECA’s calculation of pool transport rates.  The MAG plan also proposes that rate-of-return carriers choosing to deaverage their universal service support file the effective per-line support amount for each universal service zone and a geographic description and map of each such zone with the Commission, the relevant state regulatory agency, and USAC.  Rate-of-return carriers would be required to notify the Commission and the affected state regulatory commission before incorporating acquired telephone exchanges or lines into existing study areas, rather than having to file a waiver to do so, as is currently required.  The MAG plan proposes that Path A carriers under incentive-based regulation and participating in the NECA pool be required to perform a twelve-month cost study of the acquired lines within eighteen months of the acquisition.  Finally, the plan would permit a Path A carrier subject to incentive-based regulation (whether in or out of the NECA pool) to file a cost study with NECA seeking a low-end adjustment if its earnings fall below 10.75 percent (if five or fewer study areas are served) or 10.25 percent (if more than five study areas are served).  It is not clear whether, on balance, the proposals will increase or decrease rate-of-return carriers' administrative burdens.
5.
Steps Taken To Minimize Significant Economic Impact on Small Entities, and Significant Alternatives Considered   

35. The RFA requires an agency to describe any significant alternatives that it has considered in reaching its proposed approach, which may include the following four alternatives (among others): (1) the establishment of differing compliance or reporting requirements or timetables that take into account the resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities.

36. The proposals in the MAG plan could have varying positive or negative impacts on rate-of-return carriers, including any such small carriers. Because most of the changes are actually elective options, a small entity should be able to assess the impacts as part of its decision-making process.  The alternative to consideration of adopting the MAG proposal at this time would be to continue in effect the existing access charge and universal service fund rules applicable to these small carriers, or adopting a portion, or a modified version, of the MAG plan.  Public comments are welcomed on modifications of the MAG proposal that would reduce any potential impacts on small entities.  Specifically, suggestions are sought on different compliance or reporting requirements that take into account the resources of small entities; clarification, consolidation, or simplification of compliance and reporting requirements for small entities that would be subject to the rules; and whether waiver or forbearance from the rules for small entities is feasible or appropriate.  Comments should be supported by specific economic analysis.

6.
Federal Rules That May Duplicate, Overlap, or Conflict With the Proposed Rules

37. None.

C. Paperwork Reduction Act

38. As part of our continuing effort to reduce paperwork burdens, we invite the general public to take this opportunity to comment on information collections contained in this Notice of Proposed Rulemaking, as required by the Paperwork Reduction Act of 1995, Pub. L. No. 104-13.  Public and agency comments are due at the same time as other comments on this Notice of Proposed Rulemaking.  Comments should address:  (a) whether the proposed collection of information is necessary for the proper performance of the functions of the Commission, including whether the information shall have practical utility; (b) the accuracy of the Commission's burden estimates; (c) ways to enhance the quality, utility, and clarity of the information collected; and (d) ways to minimize the burden of the collection of information on the respondents, including the use of automated collection techniques or other forms of information technology.   

V. Comment Filing Procedures

39. Pursuant to sections 1.415 and 1.419 of the Commission's rules, 47 C.F.R. §§ 1.415, 1.419, interested parties may file comments 30 days or fewer from publication in the Federal Register, and reply comments 45 days or fewer from publication in the Federal Register. Comments may be filed using the Commission's Electronic Comment Filing System (ECFS) or by filing paper copies.

40. Comments filed through the ECFS can be sent as an electronic file via the Internet to <http://www.fcc.gov/e-file/ecfs.html>.  Generally, only one copy of an electronic submission must be filed.  If multiple docket or rulemaking numbers appear in the caption of this proceeding, however, commenters must transmit one electronic copy of the comments to each docket or rulemaking number referenced in the caption.  In completing the transmittal screen, commenters should include their full name, Postal Service mailing address, and the applicable docket or rulemaking number.  Parties may also submit an electronic comment by Internet e-mail.  To get filing instructions for e-mail comments, commenters should send an e-mail to ecfs@fcc.gov, and should include the following words in the body of the message, "get form <your e-mail address."  A sample form and directions will be sent in reply.  

41. Parties who choose to file by paper must file an original and four copies of each filing.  If more than one docket or rulemaking number appear in the caption of this proceeding, commenters must submit two additional copies for each additional docket or rulemaking number.  All filings must be sent to the Commission's Secretary, Magalie Roman Salas, Office of the Secretary, Federal Communications Commission, 445 12th Street, S.W., Washington, D.C. 20554.  

42. Parties who choose to file by paper should also submit their comments on diskette.  These diskettes should be submitted to:  Wanda Harris, Competitive Pricing Division, 445 12th Street, S.W., Washington, D.C. 20554.  Such a submission should be on a 3.5-inch diskette formatted in an IBM compatible format using Word or compatible software.  The diskette should be accompanied by a cover letter and should be submitted in "read only" mode.  The diskette should be clearly labeled with the commenter's name, proceeding (including the docket number, in this case CC Docket No. 00-256, type of pleading (comment or reply comment), date of submission, and the name of the electronic file on the diskette.  The label should also include the following phrase "Disk Copy - Not an Original."  Each diskette should contain only one party's pleadings, preferably in a single electronic file.  In addition, commenters must send diskette copies to the Commission's copy contractor, International Transcription Service, Inc., 1231 20th Street, N.W., Washington, D.C.  20037.

43. Parties who choose to file by paper and comment on universal service aspects of the MAG plan also should submit one paper copy of the comments to Sheryl Todd, Accounting Policy Division, 445 12th Street, S.W., Room 5-B540, Washington, D.C.  20554.   

44. Written comments by the public on the proposed and/or modified information collections are due on or before thirty days after the date of publication in the Federal Register.  Written comments must be submitted by the Office of Management and Budget (OMB) on the proposed and/or modified information collections on or before 60 days after date of publication in the Federal Register.  In addition to filing comments with the Secretary, a copy of any comments on the information collections contained herein should be submitted to Judy Boley, Federal Communications Commission, Room 1-C804, 445 12th Street, S.W., Washington, DC  20554, or via the Internet to jboley@fcc.gov and to Edward Springer, OMB Desk Officer, 10236 NEOB, 725 - 17th Street, N.W., Washington, D.C.  20503.

VI. ORDERING CLAUSES

45. Accordingly, IT IS ORDERED that, pursuant to the authority contained in sections 4(i), 4(j), 201-205, 254, and 403 of the Communications Act of 1934, as amended,
 this Notice of Proposed Rulemaking IS ADOPTED.

46. IT IS FURTHER ORDERED that the Commission's Consumer Information Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed Rulemaking, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.
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SUMMARY


The Multi-Association Group (NRTA, NTCA, OPASTCO, and USTA) presents this holistic plan for the Commission’s regulation of those incumbent local exchange carriers (“LECs”) not subject to price cap regulation.  These non-price cap LECs include most of the small and mid-sized LECs that serve U.S. rural and insular areas. 

The plan seeks to address in a comprehensive manner the numerous issues that face non-price cap LECs.  The plan would create more efficient cost recovery under the Commission’s access charge system while making universal service support more explicit and enforcing the geographic averaging requirements of the Communications Act.  The plan will help ensure that up-to-date broadband infrastructure and advanced services will be widely available to all Americans, consistent with section 706 of the Act.  The plan would take effect on July 1, 2001.

The plan moves in the same policy direction as the recent recommendation of the Rural Task Force (“RTF”) to the Federal-State Joint Board, although there are differences between the plan and the RTF recommendation. This plan also is compatible with, but not identical to, one for price cap LECs and interexchange carriers (“IXCs”) that the Commission adopted based on a proposal of the Coalition for Affordable Local and Long Distance Service (“CALLS”).  

The plan consists of two regulatory regimes or “paths,” Path A and Path B. The plan’s features, and the two regulatory paths it adopts, reflect the great diversity of non-price cap LECs.  These LECs range in size from those serving a few hundred customers to multiple thousands.  They serve the most rural areas of the United States as well as some growing suburban areas. 

Each operating company of the non-price cap LECs will elect either Path A or Path B before the start of the plan. Both paths of the plan reform the access charge structure to provide for more efficient cost recovery.  They do so by raising the subscriber line charges (“SLCs”) of the non-price cap LECs.  The plan also mandates lower long distance rates for residential consumers in the territories of LECs subject to it.  With the more economically efficient access charges that will result from the plan, IXCs more readily will be able to satisfy the geographic rate averaging requirements of the Act.  IXCs will flow through to consumers the savings from decreases in such charges. 


For both paths of the plan, Lifeline support will be increased to be consistent with the Commission’s recent CALLS order.  Like the RTF recommendation, the plan recognizes that the Commission’s current rules do not fully address universal service concerns. The plan moves further than the RTF recommendation by removing the current caps on high cost loop support and other universal service support for both Path A and Path B.
 
LECs electing Path A will have a period of up to five years from the start of the plan to transition on a per-study-area basis from their existing forms of rate-of-return regulation to a new form of incentive regulation.  The length of this period is designed to permit a reasonable, but flexible, transition to incentive regulation.  At the end of the transition period, all study areas of Path A LECs that have not already converted to incentive regulation will do so.

  
In the plan’s form of incentive regulation, a LEC’s interstate access revenue per line (“RPL”) is fixed but adjusted annually for inflation.  Under this type of incentive regulation, a Path A LEC’s annual interstate access revenues will be calculated as the product of its annual RPL and its line count for that year.  Such regulation incorporates major incentives for maximizing efficiency, thus complementing the Commission’s price cap regime for the largest LECs.  Similar to that regime, the plan includes a low end adjustment mechanism for Path A LECs.  This RPL-based form of incentive regulation is designed to be compatible with the pooling system administered by NECA.  The plan replaces the current two-pool system that NECA administers with a single pool. 


The plan creates a new form of explicit interstate universal service support, known as rate averaging support (“RAS”), to be available to Path A LECs in the NECA pool.  The RAS will function similarly to long term support in lowering access charges.  The RAS will be portable to eligible telecommunications carriers.  The RAS is a major step in moving universal service support for LECs subject to the plan away from implicit mechanisms in a competitively neutral way.  By providing for more explicit universal service support, Path A also promotes equitable and efficient competition. 


LECs that elect Path B initially will remain under their existing forms of rate-of-return regulation as average schedule or cost companies.  Path B serves the public interest because it recognizes the diverse conditions faced by non-price cap LECs.  Path B advances the public interest by implementing most of the same access charge and universal service reforms as Path A, with the same types of benefits to consumers.  Path B LECs do not receive the RAS.  The currently authorized interstate rate of return will remain in place for Path B LECs and Path A LECs with study areas not yet subject to incentive regulation. 


The plan encourages Path B LECs to move to the plan’s form of incentive regulation by permitting them to choose to become Path A LECs prior to the end of the five-year transition period.  From the time that such LECs become Path A LECs through the end of the transition period, they will be able to elect incentive regulation on a per-study area basis, like other Path A LECs.  After the end of the transition period, like other Path A LECs, all Path B study areas that have moved to Path A within the transition period must convert to incentive regulation. 

The Group asks the Commission to adopt the plan as expeditiously as possible.
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I.
INTRODUCTION
A. The Group Requests Adoption Of The Plan Presented Here


The LEC Multi-Association Group (the "Group")
 hereby files this petition for rulemaking pursuant to section 1.401 of the Commission's Rules.
  In this petition, the Group presents a holistic plan for the Commission’s regulation of those incumbent local exchange carriers (“LECs”) not subject to price cap regulation (hereinafter “non-price cap LECs”).  These carriers, many of which belong to one or more of the associations in the Group, include most of the small and mid-sized LECs that serve the rural and insular areas of the United States.  The Group’s plan is essential to meeting the Commission’s multiple policy goals for rural and insular areas under the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (collectively the “Act”).  


The plan presented here moves in the same policy direction as the recommendation to the Federal-State Joint Board that the Rural Task Force (“RTF”) recently released, although there are differences between the plan and the RTF recommendation.
  The RTF recommendation makes a very strong start in addressing the universal service issues that face rural America, and the Group endorses many of the RTF’s policy positions.  In contrast to the RTF recommendation, this plan provides a comprehensive approach to access reform and incentive regulation as well as universal service.  Indeed, the differences between the plan presented here and the RTF recommendation are the result of the Group’s consideration of the additional issues facing non-price cap LECs that were not the focus of the RTF recommendation.  The Group supports efforts by the RTF for the Joint Board and the Commission to consider promptly the RTF Recommendation and this plan, which are closely linked.


This plan also is compatible with, but not identical to, one for price cap LECs and IXCs that the Commission adopted in May 2000 based on a proposal of the Coalition for Affordable Local and Long Distance Service (“CALLS”).
  When adopted, the plan presented in this petition will result in benefits for consumers and regulation for non-price cap LECs that are consistent with those of the CALLS order.  The differences between this plan and that of the CALLS order are necessary to address the high costs and diverse service conditions faced by most non-price cap LECs in serving their customers.


Section II of this petition discusses the need for a comprehensive approach to the policy issues involving non-price cap LECs and their customers.  Section III discusses the consumer benefits of the plan in addressing these issues.  Exhibit 1 explains the plan in detail.
   Exhibit 2 is an affidavit of Dr. James H. Vander Weide, Research Professor of Finance and Economics, Fuqua School of Business, Duke University, that discusses the economic and consumer welfare characteristics of the plan.
 Proposed rules to implement the plan are attached in Exhibit 3.  Because of the plan’s comprehensive nature, the Group urges the Commission to issue a notice of proposed rulemaking seeking implementation of the plan as presented here, in a docket that addresses the pending proceedings that apply to non-price cap LECs.
  Doing so will permit the Commission and the public to consider fully the plan’s merits.  The Group urges the Commission to adopt the plan expeditiously in the form presented here.

B. Overview Of The Plan

1. General Characteristics


We propose that the plan take effect on July 1, 2001.  The plan consists of two regulatory regimes or “paths,” Path A and Path B.
 Each operating company of the non-price cap LECs will elect one of the paths before the start of the plan.  Both paths of the plan reform the access charge structure to provide for more efficient cost recovery.  They do so by raising subscriber line charges (“SLCs”) for non-price cap LECs.
  The plan also mandates lower long distance rates for residential consumers in the territories of LECs subject to it.  With the more economically efficient access charges that will result from Paths A and B under the plan, IXCs more readily will be able to satisfy the geographic rate averaging requirements of the Act.
  Interexchange carriers (“IXCs”) will flow through to consumers the savings from decreases in such charges. 


For both paths, the plan increases Lifeline support to be consistent with the CALLS order.  Like the RTF recommendation, the plan recognizes that the Commission’s current rules do not fully address universal service concerns.
  The plan moves further than the RTF 

recommendation by removing the current caps on high cost loop support and other universal service support for both Path A and Path B.
2.
Path A


The Group anticipates that LECs electing “Path A” will be those serving the majority of access lines of LECs subject to the plan.  Path A LECs will have a period of up to five years from the start of the plan to transition on a per-study-area basis from their existing forms of  rate-of-return regulation to a new form of incentive regulation.
  The length of this period is designed to permit a reasonable, but flexible, transition to incentive regulation.  At the end of the transition period, all study areas of Path A LECs that have not already converted to incentive regulation will do so.

  
In the plan’s form of incentive regulation, a LEC’s interstate access revenue per line (“RPL”) is fixed but adjusted annually for inflation.  Under this type of incentive regulation, a Path A LEC’s annual interstate revenues will be calculated as the product of its annual RPL and its line count for that year.  This RPL-based form of incentive regulation is designed to be compatible with the pooling system administered by NECA.  The Vander Weide testimony makes clear that such regulation incorporates major incentives for maximizing efficiency. 

RPL regulation thus complements the Commission’s system of price cap regulation of the largest LECs.


The plan also creates a new form of explicit interstate universal service support, known as rate averaging support (“RAS”), that is available to Path A LECs in the NECA pool.  The RAS functions similarly to long term support in lowering access charges.  The RAS is portable to eligible telecommunications carriers (“ETCs”).  The RAS is a major step in moving universal service support for LECs subject to the plan away from implicit mechanisms in a competitively neutral way.
  By providing for more explicit universal service support, Path A also promotes equitable and efficient competition. The plan’s incentives for efficient operation under RPL regulation, the continued availability of universal service support through the RAS, and removal of the caps on universal service funding will ensure that up-to-date broadband infrastructure and advanced services will be widely available to all Americans, consistent with section 706 of the Act.
 



3.
Path B


Those LECs that elect “Path B” initially will remain under their existing forms of  rate-of-return regulation as average schedule or cost companies.  Path B serves the public interest because it recognizes the diverse conditions faced by non-price cap LECs.
  Path B addresses the concerns of those LECs that determine that Path A incentive regulation is not feasible for their demographic, geographic, and operating conditions.  Path B advances the public interest by implementing most of the same access charge and universal service reforms as Path A, with the same types of benefits to consumers.  Path B LECs do not receive the RAS.


The plan encourages Path B LECs to move to the plan’s form of incentive regulation by permitting them to choose to become Path A LECs prior to the end of the five-year transition period.  From the time that such LECs become Path A LECs through the end of the transition period, they will be able to elect incentive regulation on a per-study area basis, like other Path A LECs.  After the end of the transition period, like other Path A LECs, all Path B study areas that have moved to Path A within the transition period must convert to incentive regulation.  After the end of the transition period, any LEC that remains on Path B must obtain a waiver of the Commission’s rules to be subject to incentive regulation. The currently authorized interstate rate of return will remain in place for Path B LECs and those study areas of Path A LECs not yet subject to incentive regulation. 


The plan’s features, and particularly the two regulatory paths it adopts, reflect the great diversity of non-price cap LECs.  These LECs range in size from those serving a few hundred customers to multiple thousands.  They serve the most rural areas of the United States as well as some growing suburban areas.  Non-price cap LECs are regulated at the federal level under systems as different as average schedule and cost regulation, although the overwhelming majority participate in the NECA pooling system.
  As distinguished from the CALLS order, this plan accounts for these differences, and does so in a comprehensive, flexible manner.

II. THE POLICY ISSUES AFFECTING NON-PRICE CAP LECs REQUIRE  A COMPREHENSIVE APPROACH


The plan presented in this petition is the best way to address several fundamental issues that are critical to non-price cap LECs and the customers they serve.  These issues include access charge reform, universal service, separations reform, and rate of return represcription.  The Commission currently has separate dockets pending for all of these matters.
  Yet these issues are inter-related, and they have major effects on the benefits to consumers and service providers that effective regulation must address.  Indeed, the outcome of any one of these proceedings will affect, and could determine, the outcomes of the others.  


With these proceedings pending, LECs subject to the plan must address substantial regulatory uncertainty at the federal level.  The 1996 amendments to the Act fundamentally changed the structure of the telecommunications industry, most notably by opening to competition those LEC markets that previously were subject to exclusive regulatory franchises.
  The LECs subject to this plan and their customers have been adjusting to the implications of these fundamental changes.  However, the future is anything but certain.
  Such uncertainty diminishes the incentives of these carriers to invest, and its raises their cost of capital.
  At the same time, risk increases for all telecommunications service providers in the service areas of these carriers.  This unnecessary risk harms, rather than benefits, consumers.


Rather than permitting such uncertainty to continue, the Commission should move to resolve the regulatory issues that confront non-price cap LECs.  In light of the numerous competing issues that the associations in the Group and their members have considered in designing the plan, the Group urges the Commission to adopt the plan presented here in its entirety.  The plan, with its alternative regulatory paths, resolves these issues in an integrated manner, consistent with the Act.  The plan is the product of lengthy discussions and compromises among the associations in the Group and their member LECs.  These compromises were necessary because of the great diversity among these LECs, their customers, and the areas that they serve.

III.
THE PLAN ADDRESSES THE MAJOR POLICY ISSUES INVOLVING non-price cap lecS AND THEIR CUSTOMERS


The Group believes that this plan best meets the needs of customers in the service areas of non-price cap LECs, as well as the LECs themselves.  The Group and its members have a strong interest in adoption of this plan, which will improve the ability of these members -- incumbent LECs operating in rural and insular areas throughout the United States -- to serve the public. 


The plan will serve the public interest by benefiting consumers in several ways.  The plan will set the interstate access charges of non-price cap LECs on a more economically sound basis by increasing SLCs and lowering per-minute access charges.  This access charge reform will permit more efficient cost recovery.  It will result in lower per-minute charges from IXCs, saving consumers money and stimulating network usage.

  
Both Paths A and B of the plan benefit consumers by promoting rate and service comparability between rural and urban areas.  Moreover, Path A of the plan reduces implicit universal support and makes such support portable, explicit, and competitively neutral.  The plan advances the public interest by providing the stable regulatory environment necessary to encourage the deployment of new network technologies, while permitting competition in the lightly populated areas served by many LECs subject to the plan.

B. The Plan Promotes Efficient Cost Recovery 


The plan improves the access charge structure for all Path A and Path B LECs, both within and outside the NECA pool system.  It benefits consumers by doing so consistently with, but not identically to, the CALLS order.  The SLCs of all non-price cap LECs will increase, tracking the SLC caps for carriers subject to the CALLS order (the “CALLS carriers”), so long as those caps are reasonably comparable to the CALLS carriers’ actual SLCs.
  Thus, the SLC for residential and single business lines would change to $5.00 per month on July 1, 2001, and would change consistent with the SLC caps for CALLS carriers thereafter.
   SLCs for multi-line business lines would change from the current rate of $6.00 per line to $9.20 per line by July 1, 2003.  These changes will substantially increase the portion of the common line revenue requirement recovered through flat-rated charges.


For both Path A and Path B LECs, the plan retains existing per-minute switched access rate elements such as those for local switching, transport, the residual interconnection charge, and the carrier common line charge.  However, for Path A LECs, the plan establishes a weighted per-minute aggregate target for these rates, known as the Composite Access Rate  (“CAR”).  Path A pool switched access rates will be adjusted to meet this target composite rate.  Under the plan, the Commission will set the CAR to be 1.6 cents per minute on average by July 1, 2003 – two years after the start of the transition period -- for Path A LECs’ study areas that participate in the pool.  While SLCs increase, NECA will adjust the CAR to reach the 1.6 cents per minute target by July 1, 2003, two years into the transition period.  Indeed, the existing composite interstate per-minute access rate for non-price cap LECs is 3.94 cents per-minute.
  The CAR at the 1.6 cents per minute level thus reflects a percentage reduction in the per-minute switched access rates of non-price cap LECs comparable to that of the CALLS order.


NECA will tariff special access services for Path A and Path B pool participants, and will have the flexibility to develop price structures that align prices for special access more closely with costs as they vary by study area. These LECs also may elect to tariff special access services outside the NECA pool.  Current flexibility for individual special access rates would continue to apply.


New services that Path A LECs introduce will be priced at current market rates, either by NECA as part of the pooling process or outside that process.  Path A also provides for adjustments to incentive-based RPL pool settlements and streamlining of existing processes when Path A LECs with study areas in the pool acquire lines, exchanges or study areas.


All LECs subject to incentive regulation may leave the NECA pool on a per-study area basis to gain additional pricing flexibility outside the pool.  Such LECs must file and maintain their own access tariffs for non-pooling study areas.  The benefits of the plan’s access charge reforms continue to apply, since the increased SLCs will result in reduced per-minute charges.
 Special access rates would be set on a flexible market basis.  Path A LECs would set all other access rates using their existing RPL, including universal service funding foregone by exiting the pool.  LECs outside the pool do not receive the RAS or LTS.   The plan thus provides that Path A LECs that choose not to participate in the NECA pool will bear the greater risks associated with the flexibility that they gain.  Path B LECs outside the pool will be subject to existing forms of regulation.

C. The Plan Makes Universal Service Support More Explicit And Advances The Goals Of Rate and Service Comparability

Non-price cap LECs confront unique challenges in providing universal service while addressing the prospect of competition as mandated by the Act.  These LECs serve only about seven percent of U.S. access lines.  Such LECs are predominantly in the rural and insular areas of the United States with high line costs and low population densities, where universal service and broadband deployment concerns are greatest.  As elsewhere, competition in the service areas of LECs subject to the plan focuses on business customers.
  Because many of these LECs have very limited customer bases, the loss of a few business customers to competitors can place these LECs and their residential customers at risk.  Regulatory reform for non-price cap carriers must account for such conditions in order to advance traditional concepts of universal service, as well as to close the “Digital Divide” in under-served areas.  As NECA recently concluded, more than $10.9 billion is needed to upgrade telephone lines served by rural telephone companies to broadband capability.

At the same time, in many rural, insular, and high-cost areas, IXCs have not provided services and rates comparable to those available in urban areas, contrary to the Act’s important national goal of making comparable rates and services available to consumers in rural and urban areas alike.
 Because some IXCs have refused to offer their discount calling plans to rural and insular customers served by LECs subject to the plan, customers in those areas do not receive the full benefits of access charge reductions by LECs subject to the plan or of competition among IXCs.

The plan addresses these problems by ensuring that IXCs will comply fully with the geographic averaging of section 254(g) of the Act.
   The plan thus requires IXCs to pass through to long distance customers the savings that IXCs realize from lower access charges in the areas served by LECs subject to it.  The plan proposes to continue the elimination of IXCs’ minimum monthly charges for long distance service customers in the service areas of LECs subject to it.  Similarly, the plan requires IXCs to offer the same optional calling plans to rural and urban customers alike. 


The plan provides for portable universal service support, which it defines as the sum of high cost loop support, local switching support, long term support, and a new explicit support component, for Path A pool participants only, known as Rate Averaging Support (“RAS”). The RAS operates like long term support to reduce access charges and bring them closer to cost.  The RAS recovers the Path A pool members’ residual revenue requirements that are not recovered through SLCs, explicit support, and the rate elements that comprise the CAR.
  The RAS will be adjusted to reflect the costs of certain regulations, such as those involving number portability and the Communications Assistance for Law Enforcement Act, as applicable to Path A LECs in the pool.  


As discussed in detail in Exhibit 1, Path A adjusts existing methods of determining the levels of these support components to the new form of incentive regulation that will be phased in.
 These forms of support are portable to other ETCs.  Because the RAS supports lower access charges in Path A LECs’ areas, it will enable IXCs to comply with their nationwide rate averaging and rate integration obligations.  Indeed, the plan’s access charge reforms for Path A LECs and Path B LECs similarly enable IXCs to comply with their nationwide rate averaging and rate integration obligations. The RAS would not apply to Path A study areas outside the pool or to Path B study areas.


Within the pool, when a Path A LEC becomes subject to incentive regulation in a study area, the plan freezes per-line universal service support flows at the level that the LEC is receiving immediately before the effective date of incentive regulation. Analogously to the adjustments applicable to the RPL, such per-line support is subject to annual adjustments for inflation.  Per-line support is also subject to adjustment if the definition of supported services changes, and for the costs of complying with other government regulation for which direct cost recovery has not been provided.  For both Path A and Path B, the plan broadens the definitions of Lifeline support to be consistent with the CALLS order.  


Under Paths A and B, LECs have the ability to disaggregate universal service support per line among up to three zones per wire center.
 LECs must file these zones and the associated per-line support with the Commission, relevant state regulators, and the Universal Service Administrative Company.  Such zoned support will define more closely how much portable support will flow in each zone.

Those non-price cap-LECs not subject to incentive regulation would continue to participate in universal service as they do today, but with the ability to disaggregate support.


For both Path A and Path B LECs, the plan immediately removes the “interim” cap on high cost loop support and the corporate operations expense limitation.  Although the interim cap had only a minor effect on investment when first imposed, it now has a major annual impact.  Indeed, the “interim” cap is expected to reduce such support for rural LECs by about $118.5 million in 2000.
  This reduction will be a significant disincentive for investment in high cost and under-served areas.  The caps now in place limit the universal service support available to all carriers.  Even the areas that are most in need of upgrades must make do with less in any given year that the cap operates.  Eliminating these caps will provide LECs with a greater incentive to make the investments required to deliver advanced services in high cost areas.  To reflect such removal, universal service support for all LECs subject to the plan will be recalculated.  Removal of these caps will go far toward assisting all carriers to satisfy the universal service goals of Section 254 of the Act.

D. The Plan’s Form Of Incentive Regulation Serves The Public Interest


Path A of the plan provides for a transition period of up to five years, at any time during which Path A LECs may elect to move to RPL-based incentive regulation on a per-study area basis.
  At the end of this transition period, existing forms of rate-of-return regulation for all study areas of Path A LECs will be replaced by this type of incentive regulation, which will fix participating carriers’ RPL at a base year level subject to adjustments for inflation, regulatory changes, mergers and acquisitions, and certain other costs.


By fixing the RPL, the plan ensures that Path A LECs subject to such regulation have strong incentives to improve their efficiency. As the Vander Weide testimony demonstrates, such LECs can do so by limiting their costs and by increasing the number of lines deployed.
 The constraints on prices for the LECs’ interstate access services in Path A will ensure that these services continue to comply with the fundamental requirements of the Act, including the duty to charge just, reasonable, and non-discriminatory rates for these services.
  LECs will also have strong incentives to increase the number of lines served, which will advance universal service goals.
 
During the transition period, Path A LECs may elect to switch to incentive regulation at any time, on a per-study area basis, whether they are pool participants or not.  Otherwise, during the transition period, Path A LECs will continue under rate-of-return regulation at the authorized rate of return of 11.25%, and settle on either a cost or average schedule basis.  NECA will be able to update average schedule formulas during the five-year period to reflect changes in costs and demand. 
 

Whether in or out of the pool, Path A LECs with study areas subject to incentive regulation that realize unusually low returns may file for a low end adjustment to bring their returns to backstops set below 11.25%.  This mechanism, which is similar to that long in place under Commission price cap regulation, will be available to Path A LECs subject to incentive regulation.  As the Vander Weide testimony shows, the adjustment ensures that Path A LECs have an incentive to reduce costs and invest in new infrastructure by providing a backstop that reduces risk.
  Such LECs with five or fewer study areas that realize study area returns more than 50 basis points less than 11.25% would be entitled to an earnings adjustment to bring their study area return for the relevant year to 10.75%.  Path A LECs with more than five study areas subject to incentive regulation that under-earn by more than 100 basis points less than 11.25% in a study area would be eligible for an earnings adjustment to bring their study area return for the relevant year to 10.25%.

As described in Exhibit 1, the plan provides that Path A and Path B LECs participating in the pool may bring into the pool exchanges or study areas that they acquire, with rules for initializing the RPL of the combined or new study areas if the Path A study area is already subject to incentive regulation.

As noted above, Path B LECs may elect to become Path A LECs during the five-year transition period.
  Otherwise, Path B LECs will continue with their present forms of rate-of-return regulation.  After the transition period, a waiver of the Commission’s rules would be needed for Path B carriers to move to Path A incentive regulation.
E. The Plan Reforms Current Pooling Mechanisms


To simplify the administration of Paths A and B, the plan replaces the present two pools administered by NECA with a single pool.  NECA will perform appropriate rate banding in the pool.  Path A and Path B LECs may decide on a per-study area basis whether to participate in the reformed NECA pool.


During the five-year transition period, Path A pool participants would be permitted to elect separate tariff options on a per-study area basis, for the common line and traffic sensitive elements of switched access, as well as for special access.  After the transition period ends, a tariff option for special access will be available to all Path A LECs participating in the pool.  The current authorized rate of return would remain in effect for the pool, and jurisdictional separations factors would be frozen consistent with the Joint Board’s recent Recommended Decision in CC Docket No. 80-286.
 


Settlements for the study areas of Path A LECs that are in the pool and subject to incentive regulation would be initialized based on the most recent cost study data or average schedule revenue requirement data available prior to joining the incentive plan.  As noted above, the RPL will be adjusted, initially and annually thereafter, for inflation and can be adjusted to account for several additional factors.
  Settlements for a study area in any year will be calculated as the product of the RPL calculated for that year and the study area’s line count for the year.  During the transition period, pool settlements will be based on the study area’s RPL, but adjusted for the pool’s realized rate of return.
  NECA will determine special access settlements for Path A pool participants subject to incentive regulation using retention ratios for the base year prior to electing such regulation. After the transition period, adjustments to bring pool revenues and settlement claims into balance will be included in the pool’s new RAS component.
III. CONCLUSION


By adopting the plan presented in this petition, the Commission will go far toward bringing access charges closer to costs, providing more explicit and realistic universal service support, and reducing the regulatory risks of the LECs subject to the plan, to the benefit of consumers throughout the United States.  For the reasons discussed above, the Group respectfully requests the Commission to grant this petition for rulemaking and release a notice of proposed rulemaking that proposes adoption of this plan in its entirety.  After public comment, the Commission should expeditiously adopt the plan presented herein.
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VII. INTRODUCTION



The comprehensive plan for improved regulation of incumbent local exchange carriers not subject to price-cap regulation (“non-price cap LECs”) described herein has several policy objectives.  The plan will benefit consumers by promoting universal service, particularly by ensuring comparable rural and urban rates and services.  The plan also reduces implicit universal service subsidies by creating an explicit portable support mechanism for universal service funding that operates in the pooling environment for non-price cap LECs.  Through access reform, the plan will increase economic efficiency by mandating increases in the subscriber line charge (“SLC”) for all LECs subject to the plan, thereby increasing flat-rate recovery of fixed costs.  For the customers of all such LECs, the plan will expand the Lifeline definition, and will remove the caps now in place on universal service support.  Moreover, interexchange carriers (“IXCs”) will be required to offer customers in rural, insular, and high-cost areas -- the service territories of LECs subject to the plan -- the same discount plans available to urban customers.

The plan defines two regulatory regimes, or “paths,” known as Path A and Path B, which non-price cap LECs must elect on a company-wide basis.  Path A establishes a five-year transition period, to commence on July1, 2001, during which such LECs would be able to move on a per-study area basis to a new form of incentive regulation which is based on revenues per line that are fixed but adjusted for inflation.
  Pursuant to Path B, such LECs would remain under their existing forms of regulation unless they elect incentive regulation pursuant to Path A during the transition period on a company-wide basis.  

The National Exchange Carrier Association (“NECA”) will convert its present two pools into a single pool.  Prior to the start of the plan, all non-price cap LECs will elect, on a per-operating company basis, the path through which they will participate.
 Once a LEC has elected Path A (becoming a “Path A LEC”), it will be permitted to decide at the study area level when, during the transition period, to move from its present form of regulation to the incentive regulation established in this plan.  At the end of the transition period, which is proposed to be July 1, 2006, all study areas of all Path A LECs will move to incentive regulation.  

LECs that elect Path B (“Path B LECs”) will remain subject to their current forms of regulation unless they elect Path A during the transition period.  From the time that such LECs become Path A LECs through the end of the transition period (June 30, 2006), they will be able to elect incentive regulation on a per-study area basis, like other Path A LECs.  After the end of the transition period, like other Path A LECs, all of their study areas will be subject to incentive regulation.  After the end of the transition period, Path B LECs would have to obtain a waiver from the Commission in order to be subject to Path A incentive regulation.  Path B LECs and Path A LECs with study areas not subject to incentive regulation will be subject to the currently authorized rate of return.

VIII. POOL PARTICIPATION

At the beginning of the five-year transition period, a single pool for both Path A LECs and Path B LECs will replace the present system of two pools that NECA administers.  NECA will continue to administer this single pool.  NECA’s current rate banding ability will continue, so that it may band rates as appropriate.  Path A LECs and Path B LECs will decide for each of their study areas whether to participate in the pool.
  Once a Path A LEC decides whether one or more of its study areas will participate in the pool, it must make further choices:

A. Incentive Regulation Within The Pool  

Path A LECs with study areas in the pool may elect by study area to be subject to incentive regulation, as described in section II-B below, at the start of the plan or in any subsequent year until the end of the five-year transition period.  Under Path A’s form of incentive regulation, a study area recovers all of its common line and traffic sensitive switched settlements on a revenue-per-line (“RPL”) basis from the pool.  The RPL of each Path A study area is set at the per-line revenue level based on the most recent cost study data or average schedule revenue requirement data available prior to the study area converting to incentive regulation.  This initial RPL for each study area is adjusted for inflation, using the Gross Domestic Product-Chained Price Index (“GDP-PI”) prepared by the U.S. Department of Commerce, and will be adjusted annually thereafter for inflation.  Similar types of incentives for efficiency that exist for price caps are present for this form of incentive regulation.

Under Path A, special access settlements for study areas subject to incentive regulation within the pool will also be recovered on an incentive basis.  Once a Path A LEC elects incentive regulation for any study area in the pool, it cannot later choose to recover that study area’s costs based on traditional rate-of-return regulation. 

During the transition period, a Path A or Path B study area within the pool may elect to participate in the common line tariff only or the common line and traffic sensitive tariffs.  After the transition period ends, a study area may elect to participate in the common line and traffic sensitive tariffs.  Special access tariff participation will continue to be an option during and after the transition period for Path A LECs. 

At the end of the transition period, all study areas of Path A LECs will be subject to incentive regulation.

B.    Traditional Regulation Within the Pool

1.
Path A LECs

During the five-year transition period, a Path A LEC may choose for any of its study areas to recover revenues within the pool on the same basis that the study area does today.  Thus, if a Path A LEC’s study area is settling with the pool at the start of the plan on a cost basis, it may continue during the transition period to settle with the pool based on its reported costs.  Similarly, a Path A LEC currently operating on an average schedule basis may choose for one or more of its study areas to remain regulated on that basis during the transition period.  That study area will continue to settle with the pool based on average schedule settlement formulas.

NECA will update average schedule formulas for changes in costs and demand over the five-year period using changes in relative cost and demand data of similarly-sized study areas that settle on a cost basis.  NECA also may make structural modifications to the design of  

the average schedule formulas, to reflect changes in the mix of service offerings, changes in network design, or changes in operating practices.

Path A LECs now under average schedule rules would be able to opt into incentive regulation within the pool on a per-study-area basis at any time during the five-year transition period.  Path A LECs with average schedule study areas could also elect to convert to cost at any time during the transition period on a per-study area basis, consistent with current rules, as long as they have not moved to incentive regulation. 

As noted above, at the end of the five-year transition period, each study area of a Path A LEC in the pool not already under incentive regulation as defined in this plan would become subject to such regulation.  

2. Path B LECs

Path B LECs will participate in the single NECA pool created under the plan.  These LECs will retain their current ability to exit that pool, as well as their current ability to elect price cap regulation.  While Path B LECs will have the ability to elect Path A regulation at any time during the five-year transition period, these LECs will have to seek a waiver of the Commission’s rules to elect such regulation after the transition period ends.

IX. POOLING OPTION ELEMENTS

A. Access Elements

In the single NECA pool that will exist after plan approval, the current access rate structure and means of tariff administration will remain basically intact for both Path A and Path B LECs.
  Per-minute access charges will be reduced as SLCs increase, consistent with the CALLS order.
 

1. Subscriber Line Charge

The SLCs of all Path A and Path B LECs will increase by tracking the SLC caps for carriers subject to the CALLS order (the “CALLS carriers”).   Consistent with section 254(g) of the Communications Act (added by the Telecommunications Act of 1996), this assumes that those caps remain reasonably comparable to the SLCs that the CALLS carriers actually charge. Assuming such comparability, the SLC for residential and single business lines would change to $5.00 per month on July 1, 2001, and would change consistent with the SLC caps for CALLS carriers thereafter.  There would be no separate SLC for non-primary residence lines.  SLCs for multi-line business lines would transition over two years – to July 1, 2003– from the current rate of $6.00 per line to $9.20 per line.
  

The increased SLCs will recover a larger portion of the non-traffic-sensitive (“NTS”) costs.  For Path A LECs, remaining NTS costs will be recovered first through the existing explicit universal service support mechanism and the carrier common line (“CCL”) charge.  If necessary, any remaining NTS costs would be recovered through a new explicit universal service support element known as Rate Averaging Support (“RAS”).  For Path B LECs, to which the RAS does not apply, any portion of NTS costs not recovered in SLCs and existing explicit universal service support mechanisms would continue to be recovered through CCL charges.

Beginning on July 1, 2001, non-price cap LECs may geographically de-average SLCs into up to three geographic zones per wire center, so long as no multi-line business SLC is set lower than the lowest residential SLC. Such LECs must file their SLCs for each zone, together with a geographic description and map of each such zone, with the Commission. If such LECs participate in the pool, the Association will impute revenues from SLCs as if they had been set at the maximum amount.
2. Composite Access Rate  

The plan preserves the existing per-minute switched access rate structure, including the local switching and transport elements, the transport interconnection charge, and the CCL charge.  However, for Path A LECs, the plan creates a composite rate target known as the Composite Access Rate (“CAR”) which translates these rates into an aggregate per-minute rate.  The CAR is not a specific rate element, but represents the target weighted per minute aggregate of Path A LECs’ switched access rates.  Under the plan, NECA will adjust the CAR to be 1.6 cents per minute on average two years after the beginning of the transition period for Path A LECs’ study areas that participate in the pool.  At the 1.6 cents per minute level, the CAR reflects a percentage reduction in per minute access charges comparable to that of the CALLS order.  The CAR acts as a constraint on the aggregate levels of per-minute switched access rates for Path A pool participants.

3. Special Access Services

NECA will tariff special access services for Path A and Path B study areas participating in the pool.  These LECs could also elect to tariff their special access services outside the NECA pool.  Current flexibility for individual rates, such as term and volume discounts, would continue.  NECA will have the flexibility to develop other price structures within the pool that would align study area prices and costs more closely. 

4.
New Access Services 

To the extent that new services are subject to regulation, they would be introduced at prevailing market rates and administered by NECA for those study areas in the pool. 

B. Pool Settlement Process And Incentive Regulation

1.
Settlements During The Transition Period 

Under the plan, LEC study areas in the pool will receive interstate access settlements in one of three ways: through the use of average schedules, on a cost basis, or through incentive regulation based on a fixed RPL (revenue per line) for switched access elements.
  Regardless of how a study area settles with the NECA pool, the pool’s authorized rate of return during the transition period will remain at 11.25%, and separations factors will be frozen consistent with the Joint Board’s Recommended Decision in CC Docket No. 80-286.
  

During the transition period, the pool settlements for study areas under incentive regulation will be based on the study area’s RPL requirement, but adjusted for the pool’s realized rate of return.  This means that a Path A LEC subject to incentive regulation during the transition period could realize settlements paid on an RPL basis slightly above or below its individual RPL.  All pool participants will share in the risks, as well as the earnings, of the pool during the transition period.  NECA will retain the discretion to create separate pools for Path A and Path B LECs if, for example, a substantial number of Path B LECs remain subject to rate-of-return regulation after the transition period.  However, as described in subsection 2 below, after the transition period, pool settlements for study areas subject to incentive regulation will not be tied to the pool’s earnings.  

The RPL for study areas of Path A LECs subject to incentive regulation will be initialized based on the most recent cost or average schedule revenue requirement data prior to conversion to incentive regulation and adjusted for inflation based on the GDP-PI.
  Annually thereafter, the RPL will be adjusted for inflation using the GDP-PI.  NECA will pay settlements to participating LECs on a monthly basis.  Settlements for Path A study areas subject to incentive regulation will be calculated as the product of participating study areas’ actual average monthly access line count and their RPL. 

NECA will determine special access settlements for all Path A pool participants subject to incentive regulation using retention ratios for the base year that a participant elected such regulation.
  A retention ratio equal to the base year’s retention ratio (adjusted for rate changes) would apply.  During the transition period, pool settlements related to new access services will be based on existing procedures for study areas not yet subject to incentive regulation, while settlements for study areas subject to incentive regulation will be based on RPL or retention ratios.


2.
Settlements After The Transition Period

After the five-year transition period ends, all Path A study areas in the pool will be subject to a settlement mechanism based on incentive regulation.  Settlements will be calculated as the product of actual line counts and the RPL.  Path A special access settlements will be based on the applicable retention ratio, multiplied by billed revenues.  Path A study areas under incentive regulation will receive settlements based on their RPL and special access retention ratio.   NECA will make any adjustments needed to bring the available pool revenues and settlement claims into balance for Path A LECs once actual data are available.  This adjustment amount will be 

included in the RAS on a monthly basis to reflect the lag in the reporting of actual access lines and revenues.



3.
Low End Adjustment

Path A LECs subject to incentive regulation, both in and out of the pool, may apply for a low end adjustment if their interstate access rate of return drops below a predetermined threshold.  The plan distinguishes between Path A LECs with five or fewer study areas subject to incentive regulation, which are subject to high levels of risk, and Path A LECs with more than five study areas subject to incentive regulation, which, because of the diversity of their study areas, are subject to less risk. 

a.
Five or Fewer Study Areas Subject To Incentive Regulation Within the Pool: Path A LECs with five or fewer study areas under incentive regulation within the pool may apply for a low end adjustment at the end of a tariff period if their study area interstate access rate of return for that period drops more than 50 basis points below the authorized level of 11.25% – that is, to less than 10.75%.  These participants must submit a cost study to NECA to demonstrate that one or more of their study areas earned less than 10.75% for a given year.  Upon such demonstration, these Path A LECs would be entitled to a payment in twelve equal installments over the following year to bring the prior year’s earnings of the study area or study areas up to 10.75%.  The accounting for these payments will provide that such payments will not increase the LEC’s earnings for the period in which they are received. These payments generally would terminate at the end of the twelve-month period following the year in which the study area underearned.  Any claim for an adjustment in a subsequent year would have to be supported by a new cost study.  NECA would increase the RAS to allow the affected study areas to earn a rate of return of 10.75% during the twelve-month period for which the adjustment is sought.

b.
More than Five Study Areas Subject To Incentive Regulation Within The Pool: Path A LECs with more than five study areas that are in the pool and subject to incentive regulation can only qualify for a low-end adjustment if they demonstrate in a cost study filed with NECA that their study area interstate access rate of return for a given year drops more than 100 basis points below the authorized level – that is, to less than 10.25%.  These participants must perform a cost study that they submit to NECA to demonstrate that one or more of their study areas earned less than 10.25% for a given year.  Upon such demonstration, these Path A LECs would be entitled to a payment in twelve equal installments over the following year to bring their prior year’s earnings up to 10.25%.  The accounting for these payments will provide that such payments will not increase the LEC’s earnings for the period in which they are received.  These payments generally would terminate at the end of the twelve-month period following the year in which the study area underearned.  Any claim for an adjustment in a subsequent year would have to be supported by a new cost study.  NECA would increase the RAS to allow the affected study area or areas to earn a rate of return of 10.25% during the twelve-month period for which the adjustment is sought. 

C. Adjustments for New Regulatory Requirements

When the Commission adds or enforces new requirements for Path A LECs with study areas in the pool that are subject to incentive regulation, the RPL will be adjusted in order to permit recovery of the costs of complying with such government requirements, including those associated with number portability and the Communications Assistance for Law Enforcement Act, and others similar to the exogenous costs under the price cap regime.

D. Acquisitions and Mergers 

Exchanges acquired by Path A and Path B pool participants may enter the pool.  If a Path A LEC in the pool and under incentive regulation acquires or merges with an exchange or study area, for the first eighteen months after the date of the transaction, the RPL for the acquired lines will be set at the average RPL of all Path A study areas in the pool under incentive regulation.  The acquiring LEC must perform a cost study of the acquired lines for a consecutive twelve-month period within the first eighteen months after acquisition.  The RPL for the acquired lines will be calculated according to the cost study.  

If the acquired lines are included in an existing study area of the acquiring LEC, the RPL for that study area will be the weighted average of the RPLs of the acquiring study area and the acquired lines.  If the acquired lines will be in a separate study area, the RPL for that study area is calculated separately from the RPLs of the acquiring LEC’s existing study areas.  The plan also modifies the Commission’s existing study area freeze and its rules regarding the application of price cap regulation in mergers and acquisitions in order to simplify such transactions while still providing full notice to the Commission about them.
 

X. LECs THAT DO NOT PARTICIPATE IN THE POOL

Path A and Path B LECs may elect to file interstate access rates on a per-study area basis outside the NECA tariffing and pooling process.  Once a Path A LEC study area exits the NECA pool, it cannot return, without obtaining a waiver of the Commission’s rules.
  Path B LECs may exit the pool pursuant to existing rules for doing so. 


Non-pooling Path B LECs, and Path A LECs that elect the non-pooling option for one or more of their study areas will file and administer their own interstate access tariffs for such study areas.  Rate elements will be the same as those in the current access charge rules.  There will be no RAS for Path A or Path B study areas outside the pool. 


As in the case of study areas in the pool, SLCs for non-pooling study areas must follow the caps in place for CALLS carriers.  There will be no non-primary line SLC.  Non-pooling LECs may de-average SLCs so long as no multi-line business SLC is set lower than the lowest residential SLC.   Path A LECs will establish the rates for all other access elements for their non-pooling study areas using the current RPL.  Such rates may include universal service revenues lost by exiting the pool.  Once the initial rates are established, they can be de-averaged so long as the de-averaging does not increase the study area RPL.

For their non-pooling study areas, Path A LECs will establish special access rates on a flexible market basis.  Deaveraging, term and volume discounts and contract pricing will be permitted.  Such LECs may introduce new interstate access services at market rates, subject to non-dominant carrier regulation for such services.

The RAS mechanism available for Path A LECs’ pooling study areas will not be available to those Path A study areas outside the pool.  

The low-end adjustment will be available to non-pooling Path A LECs in a manner similar to Path A LECs in the pool.

a. 
Five or Fewer Study Areas Subject To Incentive Regulation Outside The Pool: A Path A LEC with five or fewer study areas that do not participate in the pool and are subject to incentive regulation may apply at the end of a tariff period to the Commission for a low end adjustment to its rates if the interstate access rate of return for the prior year for its interstate tariff filing entity is below the authorized level of 11.25% by more than 50 basis points (i.e., the return is less than 10.75%).  Such application must include a cost study demonstrating that the study areas collectively earned less than 10.25% for a given year.  Upon approval of such application, the tariff filing entity will adjust its rates prospectively for twelve months to permit its interstate tariff filing entity to realize an interstate return of 10.25%.  The accounting for this adjustment will provide that it will not increase the LEC’s earnings for the period in which they are received.  Except in special circumstances, this adjustment would terminate at the end of the twelve-month period following the year in which the tariff filing entity underearned.  Any claim for an adjustment in a subsequent year would have to be supported by a new cost study. 

b.
More Than Five Study Areas Subject To Incentive Regulation Outside The Pool: A Path A LEC with more than five study areas that are outside the pool and subject to incentive regulation may apply to the Commission for a low end adjustment to its rates at the end of a tariff period if the interstate access rate of return for the prior year for its tariff filing entity is below the authorized level of 11.25% by more than 100 basis points (i.e., the return is less than 10.25%). Such application must include a cost study demonstrating that the study areas collectively earned less than 10.25% for a given year.  Upon approval of such application, the tariff filing entity will adjust its rates prospectively for twelve months to bring its prior year’s earnings up to 10.25%.  The accounting for this adjustment will provide that it will not increase the LEC’s earnings for the period in which they are received.  Except in special circumstances, this adjustment would terminate at the end of the twelve-month period following the year in which the tariff filing entity underearned.  Any claim for an adjustment in a subsequent year would have to be supported by a new cost study.

XI. UNIVERSAL SERVICE SUPPORT


 The plan simplifies universal service support systems while reducing implicit universal service support, consistent with section 254 of the Communication Act.  The plan broadens the definition of Lifeline support to be consistent with the CALLS order.  Thus, Lifeline support will increase for low-income consumers to offset the increase to the residential SLCs contained in this plan.  This will be the tariffed primary residential SLC plus $3.50.  

For all Path A and Path B LECs, the plan removes the current “interim” cap on high cost loop support, as well as the corporate operations expense limitation.
  Eliminating these caps will provide LECs with greater incentives to make the investments required to deploy in high cost areas advanced services that are comparable to those available in lower-cost areas. 

As noted above, for Path A study areas participating in the pool, the plan introduces a new explicit, portable universal service support mechanism, known as rate averaging support (“RAS”).  The RAS will be collected on the same basis as existing forms of explicit support.  Unlike SLCs and the CAR, which will be set by Commission rule, NECA will calculate the RAS as the difference between the total Path A pool revenue requirement and the Path A revenues derived from the SLC, the switched access elements in the CAR, Long Term Support (“LTS”), and local switching support (“LSS”).  Like LTS, the RAS lowers access charges.

Under the plan, a Path A study area during the transition period or a Path B study area in the pool that remains subject to cost or average schedule regulation will continue to receive universal service support as it does today, adjusted for removal of the cap and disaggregation of support as discussed below.  When a Path A study area in the pool moves to incentive regulation, its universal service support payments other than the RAS will be calculated on a fixed per-line basis, adjusted for inflation (similarly to its RPL).  When a Path A LEC’s study area begins incentive regulation, NECA will calculate that study area’s per-line support based on the prior year’s support and line count for that study area.  The per-line support amount will be adjusted, both for the initial amount and annually thereafter, to reflect inflation, based on the GDP-PI estimate produced annually by the U.S. Department of Commerce.
 

The plan permits additional evolutionary adjustments to universal service under Path A.  The Commission’s rules define the services to be supported from universal service funds.  These services now include voice grade access to the public switched network and access to emergency, interexchange, and operator services.
  As the definition of universal service evolves, the RPL will be adjusted in order to ensure that the universal service funding remains sufficient.  This could be necessary, for example, if Congress or the Commission requires increased deployment of broadband services in rural, high cost areas.

The plan requires adjustments to reflect the costs of complying with governmental requirements that force LECs subject to the plan to incur costs, such as those associated with number portability and the Communications Assistance for Law Enforcement Act, and others similar to the exogenous costs under the price cap regime.  An adjustment to the RPL settlement amount (or customer rates for non-pooling study areas) will take place to provide for recovery of such mandated cost requirements.  To the extent that this must be estimated, it may be necessary to adjust per-line universal service support to cover any residual amounts not captured by this process.

A Path A study area’s annual support (excluding the RAS) would be the product of its adjusted per-line support and its switched access line count for that year.  No other cap would apply to this support.  As a residual support mechanism the RAS will not be included in these calculations.
 

The frozen per-line universal service support includes the following components:

High Cost Loop Support: LECs whose study areas receive high cost loop support in the year prior to the effective date of the plan will continue to receive this support.  Study areas that remain on cost or average schedules during the transition period will continue to receive support on the same basis as before the plan, except that support will be recalculated with the cap removed.  

Study areas that move to incentive regulation and settle on an RPL basis will have their support calculated on a per-line basis.  Per-line support will be frozen after being recalculated to remove the indexed cap, and otherwise adjusted as described above.

Local Switching Support: Eligible study areas of 50,000 or fewer access lines will qualify for local switching support under the Commission's rules based on support for the year prior to the study area moving off rate-of-return settlements.
  This support will also be converted to a per-line basis as described above. 
Long Term Support: Pooling study areas will qualify for LTS from the base year of 1997, adjusted by changes in the actual nationwide average unseparated loop cost and inflation.
  This support will be converted to a per-line basis as described above.

The sum of these three components for each pooling study area, on a per-line basis, will be established for the base year preceding the move from rate-of-return based settlements to incentive settlements.  

This support will be portable, because it would pass to a competing eligible telecommunications carrier if or when the competing carrier captures a line, consistent with the time reporting requirements of the Universal Service Administrative Company (“USAC”).  The residual support provided by the RAS also is portable. 

If a Path A LEC that participates in the pool and is under incentive regulation acquires or merges with an exchange or study area, for the first eighteen months after the date of the transaction, the universal service support for the acquired lines will be set at the average support of all Path A study areas in the pool under incentive regulation.  The acquiring LEC must perform a cost study of the acquired lines for a consecutive twelve-month period within the first eighteen months after acquisition, and the support for the acquired lines will be calculated according to the cost study.  If the acquired lines are included in an existing study area of the acquiring LEC, the LECs would receive an automatic waiver from the price cap rules so that individual exchanges from price cap companies may convert to incentive regulation.


The plan also permits Path A and Path B LECs to disaggregate each study area’s universal service support per line into no more than three geographic zones per wire center.  These zones could include the area within a community or town limits as one cost region, the area surrounding the community to a cost-based transitional point,
 and then a third cost region for remote areas of the wire center where cost is highest and customer density the lowest.  Such LECs will determine the per-line support in each zone for each wire center based on its cost characteristics.  Those per-line amounts then will be adjusted for inflation and other factors as described above.  Path A and Path B LECs will file their zones and the associated per-line support with the Commission, USAC, and the relevant state regulatory agency.

XII. TOLL RATE AVERAGING

The plan requires IXCs to pass through to long distance customers the savings that IXCs realize from lower access rates charged by LECs subject to the plan. The plan proposes to continue the elimination of IXCs’ minimum monthly charges for long distance service customers in the service areas of such LECs.  Similarly, the plan requires IXCs to offer the same optional calling plans to rural and urban customers alike. 
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AFFIDAVIT OF JAMES H. VANDER WEIDE

Qualifications and Purpos

Q.
What is your name and business address?

A.
My name is James H. Vander Weide. I am Research Professor of Finance and Economics at the Fuqua School of Business, Duke University. I am also President of Financial Strategy Associates, a firm that provides strategic and financial consulting services to clients in the electric, gas, insurance, telecommunications, and water industries. My business address is 3606 Stoneybrook Drive, Durham, North Carolina.

As a Professor at Duke University, I have taught courses in corporate finance, investment management, management of financial institutions, statistics, economics, and operations research, as well as a Ph.D. seminar on the theory of public utility pricing. I have also been active in executive education at Duke, directing and teaching in executive programs both stateside and abroad for leading international firms. In addition to my teaching, I have written a book entitled, Managing Corporate Liquidity:  An Introduction to Working Capital Management, and numerous articles and research papers on such topics as portfolio management, the cost of capital, capital budgeting, the effect of regulation on the performance of public utilities, and cash management. I hold a Ph.D. in finance from Northwestern University and a B.A. in economics from Cornell University.

Q.
What is the purpose of your affidavit? 

A.
The Multi-Association Group has asked me to:  (1) review their proposal for regulatory reform; (2) evaluate its consistency with sound economic policy in telecommunications; and (3) make a recommendation to the Commission on whether this proposal should be accepted.  From my review of the Multi-Association Group Plan (“the Plan”), I conclude that the Plan furthers the goals of economic policy in telecommunications, and I recommend that the plan be accepted by the Commission.

Economic Policy in Telecommunications

Q.
What is the primary objective of economic policy in telecommunications?

A.
The primary objective of economic policy in telecommunications is to promote the widespread availability of high quality, reliable telecommunications services at affordable rates.

Q.
What policies has the Commission pursued to achieve this objective?

A.
The Commission has pursued its economic policy objective in telecommunications by: (1) regulating rates; (2) encouraging competition; (3) providing incentives for efficiency and cost reduction; (4) rebalancing rates; and (5) providing both implicit and explicit support for universal service.

Q.
What particular forms of rate regulation has the Commission exercised?

A.
The Commission has exercised both rate of return regulation and incentive regulation.

Rate of Return Regulation

Q.
What is rate of return regulation?

A.
Rate of return regulation is a system of regulation that controls rates by requiring that a company’s return on investment be no greater than the return its investors could earn on other investments of similar risk.  The first step in rate of return regulation is to measure the company’s operating expenses, its investment in plant and equipment, called its rate base, and its fair rate of return on investment.  The next step is to determine the company’s revenue requirement through the formula:  

Revenue Requirement = Operating Expenses + Fair Rate of Return x Rate Base.

Finally, the Commission sets rates for telecommunications services that produce sufficient revenues to allow the company to earn its revenue requirement.  The set of rates for specific regulated services that allow the company to earn its revenue requirement is called the rate structure.  Under rate of return regulation, the rate structure for regulated services frequently involves pricing some services above cost so as to provide cross subsidies to other regulated services that are priced below cost.  These cross subsidies have contributed to the goal of universal service in rural areas as evidenced by the 94 percent penetration of telephone service nationwide.

Q.
How does rate of return regulation encourage telecommunications companies to reduce costs, expand services, and invest in new telecommunications technologies?

A.
Rate of return regulation encourages efficient behavior primarily through the administration of regulatory oversight.  If a company acts efficiently in the production and sale of regulated telecommunications services, it will be able to set rates that are sufficient to recover all operating expenses plus a fair rate of return on the company’s investment.  If a company acts inefficiently, a portion of its operating expenses or its investment may be disallowed.

     Incentive Regulation

Q.
What is incentive regulation?

A.
Incentive regulation is a form of regulation that further breaks the link between a company’s rates and its expenses.  Rather than basing rate changes on increases or decreases in a company’s own expenses, regulators base rate adjustments on increases or decreases in an external cost standard such as the GDP-PI.  By basing rate changes on changes in an external cost standard, incentive regulation shifts the focus from rate of return to increasing efficiency.  

Q.
What are the major benefits of incentive regulation?

A.
Incentive regulation provides enhanced incentives for a company to reduce costs, expand service, and invest in new telecommunications technologies.  If the company’s efforts to reduce costs, expand service, and invest in new technologies are successful, the company is permitted to earn a higher rate of return.  On the other hand, if the company’s efforts are unsuccessful, the company’s rate of return will be lower.  In addition, incentive regulation frequently provides flexibility for the company to price individual services in line with sound business and economic principles, and it reduces the costs of regulation.

Q.
What types of “efficiency” does incentive regulation seek to encourage?

A.
Incentive regulation seeks to encourage technical efficiency, allocative efficiency and dynamic efficiency.  Technical efficiency refers to the ability of a company to use the least amount of inputs, such as labor and capital, for a given level of output.  Allocative efficiency refers to the company’s ability to set prices for different telecommunications services that reflect the true economic costs of producing those services.  Dynamic efficiency refers to the company’s ability to choose the correct level of investment in new technologies and services.

Q.
How does incentive regulation encourage technical efficiency?

A.
Incentive regulation encourages technical efficiency by breaking the link between the company’s revenues and the amount it spends on labor and capital inputs.  Under incentive regulation, the company’s profits increase whenever it can produce and sell the same level and quality of services with fewer labor and capital inputs.  Likewise, its profits decrease whenever the company uses too many labor and capital inputs to produce telecommunications services.

Q.
How does incentive regulation encourage allocative efficiency?

A.
Incentive regulation encourages allocative efficiency by giving companies the flexibility to more closely align rates with the manner in which costs are incurred.  Thus, incentive regulation generally produces rates that provide stronger economic signals to customers about the level of society’s resources they are consuming.  Economic theory suggests that stronger price signals lead to a more efficient allocation of society’s resources.

Q.
How does incentive regulation encourage dynamic efficiency?

A.
As noted above, dynamic efficiency refers to the company’s ability to choose the correct level of investment in new technologies and services.  Companies have an incentive to invest in new technologies and services whenever the expected rate of return from such investments exceeds the cost of capital.  Since incentive regulation focuses on efficiency rather than rate of return, it places no limits on the return companies can achieve by investing in new technologies and services.  Thus, incentive regulation provides greater incentive for these investments.  

Q.
Is incentive regulation appropriate for all telecommunications companies?

A.
Incentive regulation is inappropriate for those rural carriers serving areas with limited growth, or even negative growth, due to out-migration of population.  In situations of low or negative growth, carriers have limited opportunities to reduce costs and increase revenues.  Nonetheless, these carriers are obligated to serve as carriers of last resort:  they must maintain the network and the capability to serve all consumers in face of negative growth.  Given the unfavorable demographics of these rural companies’ service territories, these companies will have limited incentive to introduce new technologies and services unless they receive some assurance that they will have the opportunity to recover the costs of their investments in rates.  Rate of return regulation provides this necessary assurance.

   The Telecommunications Act of 1996

Q.
Are you familiar with the Telecommunications Act of 1996 (“the Act”)?

A.
Yes, I am.

Q.
What was the purpose of the Act?

A.
Congress passed the Act to provide for a deregulatory and competitive structure for telecommunications markets and to assure the availability of basic and advanced telecommunications services to all regions of the country at comparable and affordable rates.
Q.
How does the Act encourage competition in telecommunications markets?

A.
The Act specifically removes all regulatory barriers to entry in telecommunications markets and requires incumbent carriers to:  (1) interconnect their facilities with other telecommunications carriers; (2)  provide non-discriminatory access to network elements on an unbundled basis; (3) offer for re-sale at wholesale rates any service the carrier provides at retail; (4) provide number portability; (5) provide dialing parity to competing providers of local exchange and toll service; and (6) provide physical collocation of the equipment necessary for interconnection or access to unbundled network elements.

Q.
Does the Act provide any exemptions to the above requirements for rural telephone companies?

A.
Yes.  Section 251(f) (1) provides an exemption from these requirements for rural telephone companies until such companies have received a bona fide request for interconnection and network elements, and the state has determined that the request is not economically burdensome, is technically feasible, and is consistent with the Act’s universal service provisions.  In addition, Section 251 (f) (2) allows states to suspend or modify the interconnection requirements for those companies with fewer than two percent of the nation’s subscriber lines installed, in the aggregate, nationwide.

Q.
Are there any other ways in which the Act treats rural telephone companies differently from other telephone companies?

A.
Yes.  Concerning universal service requirements, the Act treats rural telephone companies differently with respect to:  (1) the number of providers eligible for universal services support [Section 214 (e) (2)]; (2) the definition of “service area” for the purpose of determining universal service support obligations and mechanisms [Section 214 (e) (5)]; and (3) the requirements imposed on competitive carriers as a condition of entry in rural markets [Section 253 (f)].

Q.
How does the Act provide for the availability of basic and advanced telecommunications services to all regions of the country at affordable rates?

A.
The Act relies primarily on deregulation and competition to achieve this policy goal.  In addition, the Act establishes certain universal service principles that the Commission is required to implement.  These universal service principles include:  (1) quality services should be available at just, reasonable, and affordable rates; (2) basic and advanced telecommunications services should be provided in rural, insular, and high cost areas at rates that are reasonably comparable to rates charged in urban areas; (3) basic and advanced telecommunications services should be available at discounted rates to rural schools, libraries, and hospitals; (4) all providers of telecommunications services should contribute to the preservation and enhancement of universal service; and (5) universal service support should be explicit and sufficient to achieve these universal service goals.

Q.
Why is universal service a desirable policy goal?

A.
Universal service is desirable for two reasons.  First, the benefit of telecommunications service to any one customer increases exponentially with the number of other customers that are connected to the network.  Thus, it is beneficial to society for as many people to have telecommunications service as possible.  Second, access to telecommunications service is a significant component of economic welfare.  Those who do not have access to telecommunications service are significantly disadvantaged with respect both to their ability to consume and to their ability to advance in society.

   The Commission’s Regulatory Reform Program

Q.
Has the Commission taken any steps to implement the Act’s goals?

A.
Yes.  The Commission has taken numerous steps to:  (1) develop pricing policies and regulations regarding interconnection, collocation, the purchase of unbundled network elements, and the resale of services provided at retail; (2) set standards for number portability and dialing parity; (3) reform the system of interstate access charges; (4) establish a system of explicit and sufficient support for universal service; and (5) assure that rates for and availability of basic and advanced services in rural areas are reasonably comparable to rates and availability of basic and advanced services in urban areas.  I limit my discussion to access reform, universal service support, and provision of high quality services in rural areas at comparable rates, because these issues are the major focus of the Plan.

     Access Reform

Q.
How are access charges currently determined for non-price cap LECs?

A.
Access charges for the non-price cap LECs are currently determined in four steps.  First, the non-price cap LECs must record all revenues, expenses, and investment in accordance with the Commission’s Uniform System of Accounts.  The non-price cap LECs must then divide their revenues, expenses, and investment into accounts associated with regulated and non-regulated services.  Next, they determine the fraction of regulated expenses and investments that should be allocated to the interstate jurisdiction via the separations process (Part 36 of the Commission’s Rules and Procedures).  Finally, the Commission determines a set of interstate access rates that allows the non-price cap LECs to recover their interstate expenses and earn a fair rate of return on their interstate investment.  

Q.
How are the non-price cap LECs’ regulated expenses and investment allocated to the interstate jurisdiction via the separations process?

A.
The separations process recognizes that some facilities, such as private lines, are used exclusively for interstate services.  The cost of these facilities are assigned entirely to the interstate jurisdiction.  The process further recognizes that most of the non-price cap LECs’ telecommunications facilities are used to provide both interstate and intrastate services, and that the cost of these facilities can be classified as either traffic sensitive or non-traffic sensitive.  As their names imply, traffic sensitive costs are those that depend on the amount of usage of telecommunications facilities, while non-traffic sensitive costs are those that must be incurred, even if the company’s telecommunications facilities are not used.  Traffic sensitive costs are allocated via the separations process on the basis of the relative percentage of intrastate and interstate minutes of use.  Non-traffic sensitive costs are allocated 75 percent to intrastate, 25 percent to interstate.

Q.
Have economists recognized any basic principles that should govern the pricing of interstate access services?

A.
Yes.  Economists have long recognized that the pricing of interstate access services should reflect the manner in which interstate access costs are incurred.  Thus, traffic sensitive costs should be recovered through usage-sensitive rates, and non-traffic-sensitive costs should be recovered through flat rates.  Economists have also recognized that there must be a margin above cost to cover overhead expenses.

Q.
Does the Commission recognize the basic economic principle that access costs should be recovered in the same manner in which access costs are incurred?

A.
Yes.  The Commission recognized the basic economic principle that access costs should be recovered in the same manner in which they are incurred as early as 1983, when it issued its Order in MTS and WATS Market Structure, CC Docket No. 78-72, Third Report and order, Phase 1, 93 FCC 2d 241, recon., 97 FCC 2d 682 (1983), second recon., 97 FCC 2d 834 (1984).  In that Order, the Commission stated its goal of gradually increasing end user access charges to the point where they fully recovered the non-traffic sensitive costs of providing end user access.  Subsequent political considerations caused the Commission to abandon this goal well short of the point where non-traffic sensitive costs were fully recovered through end user access charges.  However, the Commission made further steps in the direction of recovering access costs more economically in its 1997 Access Reform Order.  Finally, the Commission recognized this economic principle in the Sixth Report And Order In CC Docket Nos. 96-262 And 94-1, Report and Order In CC Docket No. 99-249, Eleventh Report and Order In CC Docket No. 96-45, issued May 31, 2000, when it stated at paragraph 12:

In promulgating its access charge rules, the Commission has recognized that, to the extent possible, costs of interstate access should be recovered in the same way that they are incurred. This approach is consistent with principles of cost-causation and promotes economic efficiency. Thus, non-traffic-sensitive costs should be recovered through fixed, flat-rated fees. Similarly, traffic-sensitive costs should be recovered through corresponding per-minute access rates. The Commission’s rules, however, are not fully consistent with this goal. In particular, because the Commission has taken a cautious approach in addressing affordability concerns, it has taken measured steps toward this goal by limiting the amount of the allocated interstate cost of a local loop that is assessed directly on residential and business customers as a flat monthly charge.

    Universal Service

Q.
What steps has the Commission taken to implement the universal service provisions of the Act?

A.
The Commission has taken at least two steps to implement the universal service provisions of the Act.  First, the Commission has established an explicit funding mechanism to fulfill the Act’s requirement that advanced telecommunications services be made available at discounted rates to schools, libraries, and hospitals in rural areas.  Second, the Commission has investigated a variety of models for determining the cost of providing telecommunications services in some rural areas.  The Commission has referred this issue to the Joint Board.  Third, the Commission has established explicit funding mechanisms for Long Term Support and Local Switching Support.  Previously, these support dollars were implicit subsidies built into interstate access rates.  Fourth, the Commission has approved a plan put forth by the Coalition for Affordable Local and Long Distance Service (“CALLS”) to reduce implicit subsidies in access rates and provide an explicit and sufficient means of supporting universal service.

     The CALLS Plan

Q.
Are you familiar with the CALLS Plan?

A.
Yes, I am.

Q.
What are the major features of the CALLS Plan?

A.
The CALLS plan has the following features:

· Increases the primary residential and single line business subscriber line charge (“SLC”) caps to $4.35 on July 1, 2000, and gradually increases the SLC caps thereafter to $6.50 on July 1, 2003;

· Removes $650 million in implicit universal service support from carrier access charges;

· Creates an explicit portable interstate access universal service support mechanism;

· Eliminates the residential PICC;

· Requires IXCs to flow through reductions in access rates to residential and business customers;

· Temporarily eliminates minimum usage rates for low-usage customers by long distance carriers; and

· Provides additional lifeline assistance to low income customers to protect them from increases in the residential SLC.

Q.
How does the CALLS plan address the Commission’s economic policy goals in the areas of access reform and universal service?

A.
The CALLS plan directly achieves the Commission’s goals of recovering access costs in the same manner in which they are incurred, removing implicit subsidies embedded in carrier access rates, and assuring explicit and sufficient support for universal service. 

Q.
Does the CALLS plan apply to rate of return regulated companies?

A.
No.  The CALLS plan does not apply to rate of return regulated companies.  However, the CALLS plan affects the rate of return regulated companies because it increases the disparity in the access rates charged by the rate of return and price cap LECs, and increases the pressure on interexchange carriers to de-average interstate toll rates, contrary to Section 254 (g) of the Act.

The Plan
Q.
Are you familiar with the Plan?

A.
Yes, I am.

Q.
What is the purpose of the Plan?

A.
The Plan seeks to provide a comprehensive and integrated solution to outstanding regulatory issues in the areas of interstate access, universal service support, separations, and rate of return.

Q.
What are the major features of the Plan?

A.
The Plan has the following features:

· Allows participating companies to choose between incentive regulation (Path A), and rate of return regulation (Path B), over a reasonable transition period.

· Reduces Path A carrier access rates to a prescribed $0.016 composite average level.

· Increases the SLC for Path A and Path B companies to the prevailing CALLS’ companies cap under the CALLS plan.

· Removes current ceilings on universal service support.

· Creates an explicit and sufficient system of universal service support to replace implicit subsidies in current access rates.

· Requires long distance carriers to flow-through reductions in access rates to residential and business customers.

· Adjusts lifeline assistance support to shield low-income customers from increases in residential SLCs.

· Retains the current 25 percent non-traffic sensitive interstate allocation factor and 11.25 percent interstate allowed rate of return on investment.

· Includes a low-end adjustment feature that is similar to the current low-end adjustment feature for the price cap LECs.

Q.
What are the primary economic benefits of the Plan?

A.
The Plan has numerous economic benefits.  First, the Plan reduces, and in some cases eliminates, the implicit subsidies in the current access charge system for non-price cap LECs.  Second, the Plan provides explicit and sufficient support for universal service, as required by the Act.  Third, as also required by the Act, the Plan assures that rural telecom customers will have access to high quality telecommunications services at rates that are reasonably comparable to those charged in urban areas.  Fourth, the Plan provides incentives for the Path A non-price cap LECs to reduce costs, expand services, and increase investments in new telecommunications technologies in rural areas through a form of incentive regulation that, although different from price caps, is compatible with the pooling environment.  Fifth, the Plan eliminates the time and expense of litigating the complex, outstanding regulatory issues in the areas of access charges, universal service, separations, and rate of return.  Finally, the Plan encourages telecommunications competition in rural areas.

    Reduction of Implicit Subsidies

Q.
How does the Plan reduce the implicit subsidies in the current access charge system for non-price cap LECs?

A.
By gradually increasing the subscriber line charge to the caps stated in the CALLS Plan, the Plan allows a significantly higher percentage of non-traffic sensitive costs to be recovered through flat end user fees.  Since the shortfall in recovery of non-traffic sensitive costs has previously been covered by usage sensitive carrier common line charges, the Plan allows for a significant reduction in carrier access rates over the life of the plan.  Thus, the Plan moves towards recovering traffic sensitive costs with usage based rates, and non-traffic sensitive costs with flat rates.

Q.
Does the Plan address the Commission’s concerns regarding implicit subsidies?

A.
Yes.  As the Commission recognized in Paragraphs 26—28 of the CALLS Order, however, the task of determining the cost of providing service in every area of the country is both difficult and time consuming, and the methods that should be used to determine the cost of providing access are highly controversial.  Yet, there is common agreement that carrier access rates are currently above the traffic sensitive cost of providing access, and subscriber line charges are currently below the non-traffic sensitive cost of providing access.  Furthermore, subscriber line charges in high cost rural areas simply cannot increase to the point of recovering non-traffic sensitive costs without impairing the affordability of telecommunications service in high cost rural areas, and violating the Act’s principle of comparability.  In this environment, it is preferable to accept a comprehensive consensual approach  that moves in the right direction, rather than to endlessly debate the complex issues involved in implementing access and universal service reform.
  The Plan offers such a comprehensive approach to access and universal service reform that takes reasonable steps in the right direction.

Q.
Are the Plan’s reductions in per-minute carrier access rates and increases in SLCs similar to those the Commission has previously approved in the CALLS Order?

A.
Yes.  The reductions in per-minute carrier access rates in the Plan are proportional to the reductions in carrier access rates already approved by the Commission.  In addition, the Plan requires non-price cap LECs to increase their SLCs up to the capped levels allowed in the CALLS Plan.  Thus, the Plan’s reductions in carrier access rates and increases in SLCs are very similar to access changes the Commission has already approved.

     Explicit and Sufficient Support for Universal Service

Q.
How does the Plan provide explicit and sufficient support for universal service?

A.
The Plan provides explicit and sufficient support for universal service through the removal of the cap on high cost support and the creation of a Rate Averaging Support (“RAS”) mechanism that is designed to recover the shortfall between the Path A non-price cap pooling LECs’ total interstate revenue requirement and the amounts they collect in carrier access rates, subscriber line charges, and existing universal service support mechanisms.  Universal service support under the RAS mechanism will be collected in the same manner as universal support under the Commission’s current universal service support programs.

Q.
Are the universal service support payments provided by the RAS portable?

A.
Yes.  The RAS support payments are portable to all eligible telecommunications carriers.

     Assurance of Comparable Rates

Q.
How does the Plan assure that rates for telecommunications services in rural areas will be reasonably comparable to those in urban areas?

A.
The Plan assures that rates for telecommunications services in rural areas will be reasonably comparable to those in urban areas in several ways.  First, the Plan reduces the non-price cap LECs’ carrier access rates in proportion to the reductions in carrier access rates identified in the CALLS Plan.  Second, the Plan requires interexchange carriers to pass through reductions in carrier access rates to toll customers in the non-price cap LECs’ primarily rural areas, and to provide all of their rate plans ubiquitously to both urban and rural customers.  Third, the Plan requires interexchange carriers to abandon their plans to geographically de-average toll rates and to adhere to the Act’s requirement that:  (1) rates for interexchange services in rural and high cost areas be no higher than rates for such services in urban areas; (2) customers in rural, insular, and high cost areas have access to interexchange services that are reasonably comparable to interexchange services provided in urban areas; and (3) rates for interexchange services must be reasonable comparable to rates for similar services in urban areas.  Fourth, the Plan requires increases in the subscriber line charges up to the capped levels of those specified in the CALLS plan.  Since a majority of the urban access lines are served by CALLS Plan participants, SLC charges in rural areas as proposed in the Plan will be reasonably comparable to those in urban areas.

      Enhanced Incentives for Efficiency and Investment in New Technologies

Q.
How does the Plan provide enhanced incentives for efficiency and investment in new technologies?

A.
The Plan offers three sources of enhanced incentives for efficiency and investment in new technologies.  First, the Plan requires the non-price cap LECs who choose Path A to move to incentive regulation by the end of a five-year transition period.  Prior to the end of the five-year transition period, Path A companies can move to incentive regulation on an individual study area basis.  As noted above, incentive regulation provides enhanced incentives for cost reduction and investment in new technologies by breaking the link between a company’s costs and its revenues.  If a company is able to reduce its costs through increased efficiency or investment in new technologies, its profits will increase.

Second, the Plan removes the current cap on high cost loop support.  Rural telephone companies are a very diverse group.  Many are very small companies that serve areas with declining population.  These companies simply do not have the financial resources to maintain and upgrade their plant under the current limits on high cost loop support.  Removing these limits will allow the rural telephone companies to invest in the new technologies required to bring high quality telecommunications service to rural areas.

Third, the Plan offers an opportunity to settle many complex regulatory issues in the areas of interstate access, universal service support, separations, and rate of return.  By settling these issues, the Plan will produce a more stable environment for telecommunications investment by the non-price cap LECs.  The risk caused by massive upcoming regulatory changes has encouraged companies in rural study areas to postpone investment.  Adoption of the Plan will reduce the uncertainty about these changes.

Q.
How will the incentive regulation feature of the Plan work?

A.
Under the Plan, all companies choosing incentive regulation will eventually settle with the NECA pool on the basis of a fixed Revenue Per Line (“RPL”).  The initial RPL will be based on the most recent cost study or average schedule revenue requirement data prior to conversion to incentive regulation, adjusted for inflation.  In all subsequent years, the RPL would be adjusted annually to reflect changes in inflation.  Thus, the revenue requirements of these companies will be targeted to inflation rather than to changes in company-specific expenses and investments.

Q.
Is it reasonable to adjust the RPL to reflect inflation?

A.
Yes.  An inflation adjustment is a common feature of incentive regulation plans in the telecommunications industry.  For example, the FCC has included an inflation adjustment in its price cap plan for the price cap LECs, and the Rural Task Force has included an inflation adjustment in its final recommendations for universal service support (see Section IV, B, 1, Rural Task Force Recommendation to the Federal-State Joint Board on Universal Service, adopted September 22, 2000).  The Rural Task Force recognized that universal service funding must be adjusted for both line growth and inflation if rural carriers are to have an incentive to make the infrastructure investments required to provide access to advanced services:

The federal universal service support fund should be sized so that it presents no barriers to investment in plant needed to provide access to advanced services.  Specifically, to remain “sufficient” under the 1996 Act, the fund should be sized so that investment in rural infrastructure will be permitted to grow.  [Section IV, A, 1, c.]
Q.
Please describe the Low End Adjustment (“LEA”) feature of the Plan.

A.
The LEA feature allows all non-price cap LECs with study areas earning a return on equity of less than 10.25 percent in any rate period to receive payments from the NECA pool in twelve equal installments over the following period that are sufficient to bring the prior year’s earned rate of return in that study area up to 10.25 percent.  For those carriers with five or fewer study areas, the LEA feature allows payments from the NECA pool sufficient to bring the prior year’s rate of return up to 10.75 percent if the LEC can demonstrate that the rate of return for a study area during the previous year was less than 10.75 percent.

Q.
How does the LEA feature assure that Path A non-price cap carriers have an incentive to reduce costs and invest in new telecommunications technologies and services?

A.
Most non-price cap carriers operate in high cost low-density rural areas that are both costly and difficult to serve.  Non-price cap LECs are unlikely to make investments in new telecommunications services and technologies in these areas without some backstop rate of return on their investment.  By supplying this backstop, the LEA feature provides an incentive for the Path A non-price cap LECs to take the risk of investing in their high cost service territories.  In this regard, the LEA feature of the Plan is similar to the protections already enjoyed by the price cap LECs.

Q.
The Plan calls for continuation of the current 11.25 percent rate of return on investment.  How does this feature affect the Plan participants?

A.
The Plan signatories anticipate that the majority of non-price cap access lines will move to incentive regulation within the five-year transition period of the plan.  For the companies choosing incentive regulation, the 11.25 percent rate of return primarily affects the level of the LEA.  For those carriers who choose to continue under rate of return regulation, the 11.25 percent rate of return will also affect the revenues they are allowed to achieve over the life of the plan.  

Q.
Why is the continuation of the current 11.25 percent rate of return an important feature of the Plan?

A.
Investments in telecommunications facilities are long-term investments that cannot be reversed.  The non-price cap LECs will be more likely to invest in new telecommunications facilities if they can be reasonably assured that they will have an opportunity to earn an adequate return on their investment over the life of the facilities.  By continuing the current 11.25 percent authorized rate of return, the Commission can reduce the uncertainty about the prospective returns the non-price cap LECs are likely to achieve on investments in new telecommunications technologies and services.  Thus, the non-price cap LECs will be more likely to invest in new telecommunications technologies and services if the Commission affirms the current 11.25 percent allowed rate of return on investment.

Q.
Do you have any evidence that 11.25 percent is a reasonable rate of return for the non-price cap LECs?

A.
Yes.  I provided evidence in CC Docket 98-166, filed on January 19, March 16, and April 8, 1999, that the non-price cap LECs cost of capital exceeds the Commission’s currently authorized 11.25 percent allowed rate of return on investment.

    Encouraging Competition in Rural Areas

Q.
What is the economically preferable avenue of competition in areas served by rural telecommunications companies?

A.
Facilities-based competition is undoubtedly the economically preferable avenue of competition  in areas served by rural telecommunications companies.  Under facilities-based competition, competitors compete on the cost and quality of the entire set of telecommunications services offered to customers.  However, facilities-based competition for telecommunications services in rural areas is difficult to achieve.

Q.
Why is facilities-based competition for rural telecommunications services difficult to achieve?

A.
Facilities-based competition for rural telecommunications services is difficult to achieve because the subscriber line charge is currently significantly below the non-traffic sensitive cost of providing telecommunications service in high cost rural areas.  In addition, some of the remaining implicit support in the pricing of access has not been made explicit.  Thus, potential competitors are unlikely to find it to be profitable to invest in alternative telecommunications facilities in high cost areas.

Q.
How does the Plan improve the prospects for facilities-based competition?

A.
The Plan has two features which significantly improve the prospects of facilities-based competition in the mostly rural non-price cap LECs’ service territories.  First, by significantly increasing the level of the SLCs, the Plan allows the SLCs to more closely approximate the non-traffic sensitive cost of providing telecommunications service in these high cost areas.  Second, by providing additional portable subsidies for eligible telecommunications carriers, the Plan provides the prospect that competitors can receive revenues sufficient to cover the costs of building their own facilities.

Recommendation
Q.
What is your recommendation with regard to the Plan?

A.
I recommend that the Commission adopt the Plan in its entirety.  The Plan offers significant incentives for the non-price cap LECs to reduce costs and invest in new telecommunications services and technologies.  By bringing prices more in line with costs, the Plan also provides clearer price signals to customers and encourages competition in the non-price cap LECs’ service territories.  Finally, the Plan provides an explicit, portable, and sufficient universal support mechanism for telecommunications services in rural, insular, and high cost areas.  Thus, the Plan assures that customers in these areas will have access to advanced telecommunications services at rates that are reasonably comparable to those charged in urban areas.

I declare under penalty of perjury that the foregoing is true and correct.  Executed on October 17, 2000.

_____________/signed/ ________________

James H. Vander Weide
Before thePRIVATE 
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EXHIBIT 3

PROPOSED RULES

PLAN FOR IMPROVED REGULATION

OF 

NON-PRICE CAP INCUMBENT

LOCAL EXCHANGE CARRIERS

AND INTEREXCHANGE CARRIERS

October 20, 2000

PROPOSED AMENDMENTS TO THE CODE OF FEDERAL REGULATIONS

PART 36

Subpart F – Universal Service Fund 

Section 36.601 is amended by adding to the end of subsection (c) the following:

§36.601(c)

* * * * *

The indexed cap on the Universal Service Fund as described in this subsection shall no longer apply as of July 1, 2001.  The Administrator shall recalculate the Universal Service Fund without such cap as of July 1, 2001.

Section 36.621(a)(4) is amended by deleting the third sentence in that subsection and all text thereafter and replacing it with the following:  

§36.621(a)(4)

* * * * *

Total Corporate Operations Expense, for purposes of calculating universal service support payments, beginning July 1, 2001 shall be the actual average monthly per-line Corporate Operations Expense.

Section 36.622 is amended by adding the following new subsections (e) and (f):

§36.622

* * * * *

(e) Beginning July 1, 2001, the National Average Unseparated Loop Cost per Working Loop shall be calculated pursuant to §36.621 and §36.622(a), without any of the caps formerly required in this part.

(f) The National Exchange Carrier Association shall calculate support for loop-related costs on a per-loop basis for study areas of Path A LECs, as defined in §61.3, that elect Path A incentive regulation for such study areas initially by adjusting such support as calculated for each such study area for the year prior to such election to reflect the annual percentage change in the GDP Price Index (GDP-PI), the estimate of the Chain-Type Price Index for Gross Domestic Product published by the United States Department of Commerce, and dividing such adjusted support by the study area’s number of loops for the prior year reported pursuant to §36.611.  After election of incentive regulation for a study area, a Path A LEC may provide the Administrator with data updated to the date of such election, and the Administrator will adjust support for loop-related costs based on such data coincident with its time schedule. For each year subsequent to the year of election, the Administrator shall calculate per-line support for loop-related costs annually by adjusting the previous year’s level of support to reflect the annual percentage change in the GDP-PI. The Administrator shall calculate the total annual support for loop-related costs for each such study area under incentive regulation by multiplying the adjusted per-loop support by the number of loops in that study area reported pursuant to §36.611.     

The definition of  “Study Area” in Part 36, Appendix-Glossary, is amended as follows:

Study Area


Study area boundaries shall be frozen as they are on November 15, 1984, except that Path A LECs and Path B LECs, as defined in §61.3, may alter study area boundaries when they acquire exchanges or lines from another telephone company, including a company subject to price cap regulation, so long as they notify the Common Carrier Bureau and the affected state regulatory commission or commissions of their intent to do so 30 days before the completion of such transaction. In such transaction with a Path A LEC or Path B LEC, the study area boundaries of a company subject to price cap regulation shall be adjusted accordingly.

PART 54

Subpart A – General Information

Section 54.5 is amended by inserting immediately before the phrase “Rural area” the following: 

§54.5

* * * * *

Path A incentive regulation.  “Path A incentive regulation” is the form of regulation established in §61.62.

Path A LEC.  A “Path A LEC” is an ILEC as defined in §61.3

Subpart D – Universal Service Support For High Cost Areas

Section 54.301 is amended by adding the following new subsection (g):

§ 54.301 

* * * * *

(g) The Administrator shall calculate local switching support on a per-line basis for study areas of Path A LECs that elect Path A incentive regulation for such study areas initially by adjusting the local switching support for each such study area for the year prior to such election to reflect the annual percentage change in the Department of Commerce’s Gross Domestic Product–Chained Price Index (GDP-PI) and by dividing such adjusted support by its number of working loops for the prior year. After election of incentive regulation for a study area, a Path A LEC may provide the Administrator with data updated to the date of such election, and the Administrator will adjust local switching support based on such data coincident with its time schedule. For each year subsequent to the year of election, the Administrator shall calculate per-line local switching support annually by adjusting the previous year’s level of support to reflect the annual percentage change in the GDP-PI. The Administrator shall calculate the total annual local switching support for each such study area under incentive regulation by multiplying the adjusted per-line local switching support by the number of working loops in that study area reported pursuant to §36.611.

Section 54.303(a) is amended by replacing the existing text with the following: 

§54.303(a)

Beginning July1, 2001, an eligible telecommunications carrier that participates in the association pool shall receive Long Term Support.

Section 54.303(b) is amended by adding the following subsection (b)(5): 

§54.303(b)

* * * * *

(5) The Administrator shall calculate Long Term Support on a per-line basis for study areas of Path A LECs that elect incentive regulation for such study areas initially by adjusting the Long Term Support for each such study area for the year prior to such election to reflect the annual percentage change in the GDP-PI and dividing such adjusted amount by its number of working loops for the prior year. For each year subsequent to the year of election, the Administrator shall calculate per-line Long Term Support annually by adjusting the previous year’s level of support to reflect the annual percentage change in the GDP-PI.  The Administrator shall calculate the total annual Long Term Support for each such study area under incentive regulation by multiplying the adjusted per-line Long Term Support by the number of working loops in that study area reported pursuant to §36.611. 

Section 54.307(a)(1) is amended by adding the following to the end of that subsection:

§54.307(a)(1) 

* * * * *

A Path A LEC’s per-line support for purposes of this section shall be the effective per-line support per zone calculated in §54.321(b).

Subpart F of Part 54 is amended by adding new sections 54.319 and 54.321 as follows:

§54.319 Rate Averaging Support 

     (a) Beginning July 1, 2001, Path A LECs with study areas that participate in the pool administered by the association as of July 1, 2001 shall receive Rate Averaging Support (“RAS”).

     (b) The Association shall calculate RAS as described in this paragraph. 

(1) The common line component of RAS will be calculated as the difference between the pool’s projected common line revenue requirement for Path A LECs and the sum of (i) revenues of Path A LECs from end user common line charges and carrier common line (CCL) charges described in Part 69 of these rules and (ii) Long Term Support (LTS) of Path A LECs.  The common line component of RAS will be distributed among study areas of Path A LECs subject to incentive regulation based on the difference between their individual common line revenue requirements and the sum of (i) their individual revenues from end user common line charges and CCL charges that are consistent with the targeted CAR and (ii) their individual LTS.
(2) The traffic sensitive switched component of RAS will be calculated as the difference between the pool’s projected traffic sensitive switched revenue requirement for Path A LECs and the sum of (i) Path A LECs’ projected revenues from the traffic sensitive elements that constitute the CAR as defined in §69.130 and (ii) local switching support (LSS) of Path A LECs.  The traffic sensitive component of the RAS will be distributed among Path A study areas based on the difference between their individual traffic sensitive switched revenue requirements and the sum of  (i) their individual revenues from the traffic sensitive elements that constitute the CAR as defined in §69.130 and (ii) their individual LSS.
(3) The special access component of RAS will be calculated based on identifying the difference between projected special access revenue requirements and special access billed revenues for all those study areas of Path A LECs participating in the pool and subject to incentive regulation with revenue retention ratios greater than one.  This component of the RAS would be distributed only to Path A study areas with revenue retention ratios greater than one based on their base year individual revenue retention ratios.

     (c) The Association will calculate RAS annually, but the Association may adjust RAS on a monthly basis to reflect any delay in reporting of actual lines and billed revenues to bring Path A incentive settlements and revenues into balance beginning with periods after June 30, 2006.

     (d) Path B LECs and non-pooling Path A LECs as defined in §61.3 are not eligible to receive RAS.

§54.321 Adjustments to Per-Line Universal Service Support; Disaggregation

(a) The Administrator shall (1) increase per-line universal service support as calculated in this part and in part 36 to reflect any expansion in the supported services listed in §54.101 or if the Commission or Congress acts to stimulate the deployment of new services, (2) adjust such support to reflect costs that Path A LECs and Path B LECs incur in complying with new state or federal regulations as the Commission shall permit by rule or order, which, subject to further order of the Commission, include but are not limited to regulations concerning number portability, the Communications Assistance in Law Enforcement Act, the completion of the amortization of depreciation reserve deficiencies, changes in the Uniform System of Accounts requirements made pursuant to §32.16, changes in the Separations Manual, state and federal tax law changes, and changes in rules governing affiliate transactions and cost allocation; and (3) adjust such support to reflect changes in Lifeline support per §54.403.  

(b) Within each study area, a Path A LEC or Path B LEC may define up to three zones per wire center and allocate to each a different percentage of the total universal service support per line provided to that study area under this part and part 36. Universal service support for purposes of this calculation section shall include Rate Averaging Support, if any, as calculated in §54.319. Such allocation must be reasonably related to such LEC’s costs of providing service in the various zones, and must remain in effect for at least four years. For each such zone, such LEC will calculate the effective per-line support amount within each zone by dividing the percentage of the study area’s total universal service support allocated to that zone by the total number of lines within that zone. Such LEC must file the effective per-line support amount for each zone, together with a geographic description and map of each such zone, with the Commission, the Administrator, and the public utility commission of the state in which the study area is located. 

If a Path A LEC that (i) participates in the pool administered by the Association and (ii) is under incentive regulation acquires or merges with an exchange or study area, for the first eighteen months after the date of the transaction, the universal service support for the acquired lines will be set at the average support of all Path A study areas in the pool under incentive regulation.  The acquiring LEC must perform a cost study of the acquired lines for a consecutive twelve-month period within the first eighteen months after acquisition, and the support for the acquired lines will be calculated according to the cost study. If the acquired lines are included in an existing study area of the acquiring LEC, the LECs would receive an automatic waiver from the price cap rules of parts 61 and 69 so that individual exchanges from price cap companies may convert to incentive regulation.

PART 61

Subpart A – General

Section 61.3 is amended by inserting the following subsections in alphabetical order and renumbering the existing subsections as appropriate:

§61.3

* * * * *

Non-price cap LEC. An incumbent Local Exchange Carrier for which price cap regulation is not mandatory and does not apply.

* * * * *

Path A. A method of regulation provided in §§ 61.60 through 61.62.

Path A incentive regulation.  A method of regulation of Path A LECs provided in §61.62.

Path A incentive study area.  A study area for which a Path A LEC has elected Path A incentive regulation.

Path A LEC.  A non-price cap LEC that chooses Path A pursuant to §61.60.

Path A transition period.  The period from July 1, 2001, through June 30, 2006.

Path B.  A method of regulation provided in §61.60(d).

Path B LEC.  A non-price cap LEC that chooses Path B pursuant to §61.60.

* * * * *

Revenue per line (RPL). A settlement method used in Path A incentive regulation calculated pursuant to §61.62(a)(1)(B).

* * * * *

* * * * *

Subpart E – General Rules for Dominant Carriers

Section 61.39(b)(4)(ii) is amended by replacing the phrase “carrier common line pool” with the phrase “pool administered by the National Exchange Carrier Association.”

Section 61.41(c) is amended by adding the following subsection (4): 

§61.41

* * * * *

(c)

* * * * *



(4) Notwithstanding the provisions of §61.42(c)(1) and (2) above, when a Path A LEC or Path B LEC, as defined in §61.3, (A) acquires lines, exchanges or study areas from a telephone company subject to price cap regulation, or (B) acquires, is acquired by, merges with, or otherwise becomes affiliated with a telephone company subject to price cap regulation, the Path A LEC or Path B LEC may retain its status as a Path A LEC or Path B LEC or become subject to price cap regulation in accordance with §69.3(I) and the requirements referenced in that section.

Subpart E is further amended by adding the following sections 61.60 and 61.62:

§61.60 Regulation of non-price cap LECs.

(a) As of July 1, 2001, non-price cap LECs will be subject to either Path A or Path B as described in this and following sections.

(b) Non-price cap LECs must notify the Commission no later than March 1, 2001, whether they elect to be Path A LECs or Path B LECs as of July 1, 2001.  Such LECs must make this election on a per-operating company basis.

(c) Path A.  

(1) During the Path A transition period. 

(A) Except as otherwise expressly provided in the Commission’s rules, during the Path A transition period, Path A LECs will continue under the regulations in place for them prior to July 1, 2001. During the Path A transition period, a Path A LEC that is a non-price cap LEC may choose for any of its study areas to recover revenues within the Association’s single pool described in §69.603 on the same basis that the study area did prior to July 1, 2001. However, at any time during the Path A transition period, a Path A LEC may choose to move one or more of its study areas to Path A incentive regulation as defined in §61.62.

(B) If a Path A LEC’s study area is settling with the pool at the start of the plan on a cost basis, it may continue during the Path A transition period to settle with the pool based on its reported costs.

(C) A Path A LEC currently operating on an average schedule basis may choose for one or more of its study areas to remain regulated on that basis during the transition period.  That study area will continue to settle with the pool based on average schedule settlement formulas. Path A LECs under average schedule rules may elect Path A incentive regulation within the pool on a per-study-area basis at any time during the Path A transition period.  Path A LECs with average schedule study areas could also elect to convert to cost at any time during the transition period on a per-study area basis, consistent with current rules, as long as they have not moved to incentive regulation.

(D) For all Path A LECs within the pool, there will be per-study area tariff election options during the Path A transition period.  For switched access services, a Path A LEC may elect by study area to participate in the common line tariff only or the common line and traffic sensitive tariffs.  Special access tariff participation is optional.

(2) Post-transition period.  At the conclusion of the Path A transition period, all study areas of all Path A LECs not already subject to Path A incentive regulation will become Path A incentive study areas.

(d) Path B
(1)
Except otherwise expressly provided in the Commission’s rules, Path B LECs will continue under the regulations in place for them prior to July1, 2001. The authorized rate of return as of July 1, 2000 remains in effect for Path B LECs that continue under rate-of-return regulation.

(2)
During the Path A transition period, a Path B LEC may elect to become a Path A LEC. After such election and until the end of the Path A transition period, such LEC, like other Path A LECs, may choose on a per-study-area basis to be subject to Path A incentive regulation pursuant to §§61.60-61.62. After expiration of the Path A transition period, all of the study areas of such Path A LEC will become subject to incentive regulation pursuant to such subsections.
(3)
After expiration of the Path A transition period, Path B LECs that have not become Path A LECs may only be subject to Path A incentive regulation upon application for and grant of a waiver of this subsection by the Common Carrier Bureau of the Commission.

(4)
Path B LECs may elect to file interstate access rates on a per-study area basis outside the Association tariffing and pooling process consistent with the tariff election options in effect prior to July 1, 2001.
§61.62 Path A Incentive Regulation

(a) During the Path A transition period:  

(1) Study areas participating in the Association pool.

(A) A study area of a Path A LEC participating in the Association pool and electing Path A incentive regulation during the Path A transition period will receive monthly settlement payments, including explicit universal service support, from the pool that equal the product of its revenue per line (RPL) for that year and its actual average monthly access line count. Pool settlements will be based on the pool’s realized rate of return.

(B) The Association shall calculate the RPL as the revenue requirement or settlement amount received per average monthly line count in the base year prior to the study area’s conversion to incentive regulation, adjusted initially for inflation to reflect the annual percentage change in the GDP Price Index (GDP-PI). During the transition period, the pool settlements for study areas under incentive regulation will be based on the study area’s RPL requirement, but adjusted for the pool’s realized rate of return.  The RPL will be adjusted annually for inflation to reflect the annual percentage change in the GDP-PI. A Path A LEC may also provide information to the Association to permit it to update the RPL on a prospective basis to reflect updated cost study or revenue requirement data up to the point when the study area converted to Path A incentive regulation.

Example:  A study area in the Association pool elects Path A incentive regulation as of July 1, 2001, the start of the path A transition period.  The revenue figures that the Association will use for calculating the RPL for that study area will be based on a 1999 cost study or average schedule revenue requirement data, adjusted for inflation to reflect the GDP Price Index (GDP-PI).  On July 1, 2002, the RPL may be adjusted for inflation and to include updated 2000 cost study or settlement data. On July 1, 2003, the RPL will be adjusted for inflation, and it may be updated to include a half-year of updated 2001 cost study or settlement data. In all subsequent years, the RPL will be adjusted annually to include inflation only.

Alternatively, a Path A LEC may notify the Association to set an RPL for a study area based on the latest data available at the time that the study area converts to Path A incentive regulation, with no further cost study or settlement updates.  The Association then would adjust the RPL only for inflation. 

(C)  Special access settlements for study areas subject to Path A incentive regulation that participate in the pool will be the product of a retention ratio, i.e., a factor by which a pool participant keeps a percentage of the revenue that it bills, and billed revenues. A retention ratio equal to the base year’s retention ratio (adjusted for rate changes) will apply. 

(D) Exchanges acquired by pool participants may enter the pool. If a Path A LEC in the pool and under incentive regulation acquires or merges with an exchange or study area, for the first eighteen months after the date of the transaction, the RPL for the acquired lines will be set at the average RPL of all Path A study areas in the pool under incentive regulation.  The acquiring LEC must perform a cost study of the acquired lines for a consecutive twelve-month period within the first eighteen months after acquisition, and the RPL for the acquired lines will be calculated according to the cost study.  If the acquired lines are included in an existing study area of the acquiring LEC, the RPL for that study area will be the weighted average of the RPLs of the acquiring study area and the acquired lines. If the acquired lines will be in a separate study area, the RPL for that study area is calculated separately from the RPLs of the acquiring LEC’s existing study areas.  

(2) Study areas not participating in the Association pool. 

(A) Path A LECs may elect to file interstate access rates on a per-study area basis outside the Association tariffing and pooling process. Once a study area exits the Association pool, it cannot return, absent a waiver of this and other applicable rules, except that if pool participants acquire lines or study areas outside the pool, the acquired lines may reenter the pool.

(B) Path A LECs that elect the non-pooling option for one or more of their tariff options will file and administer their own interstate access tariffs for those tariff options. Interstate access charge rate elements will be those in the applicable sections of Part 69 of these rules. End User Common Line Charges must be set, and apply, pursuant to  §69.104. Non-pooling Path A LECs on Path A incentive regulation will establish all other switched access rate elements based on the applicable RPL consistent with subsection (1)(B) above.  Such rates may initially include universal service revenues including rate averaging support (RAS) as defined in § 54.319 lost by exiting the pool, but RAS will not apply in subsequent years for study areas outside the pool. 
Once the initial rates are established, they can be de-averaged so long as such de-averaging does not increase the RPL.  Path A LECs will establish special access rates for study areas outside the pool on a market basis.  Deaveraging, term and volume discounts and contract pricing are permitted for such special access services.  Such LECs may introduce new interstate access services subject to the tariff filing requirements of  subpart F of Part 61 of these rules.

A low end adjustment is available to non-pooling study areas subject to Path A incentive regulation per §61.62(c)(3).

(b) After the Path A transition period. 

(1) Study areas participating in the Association pool.  After the Path A transition period ends, all study areas of Path A LECs that participate in the pool will receive settlements calculated by the Association as the product of the study area’s RPL and actual line counts. For special access, settlements will be based on the applicable retention ratio, multiplied by billed revenues.  The Association will make any adjustments needed to bring the available pool revenues and settlement claims into balance for Path A LECs once actual data is available.  This adjustment amount will be included in the RAS of §54.319 on a monthly basis, to reflect any lag in the reporting of access lines and revenues.  The low-end adjustment of § 61.60(c) will continue to be available.



(2) Study areas not participating in the Association pool. Path A LECs that elect the non-pooling option for one or more of their study areas will file and administer their own interstate access tariffs consistent with subsection (a)(2) above. The low end adjustment of  §61.62(c) will continue to be available.

(c) Path A Low End Adjustment 

(1) Five or Fewer Study Areas Subject To Incentive Regulation In The Pool.  A Path A LEC with five or fewer study areas that are subject to Path A incentive regulation and are within the pool may apply for a low end adjustment at the end of a tariff period for any of its study areas in the pool if the interstate access rate of return for the prior year for a study area or study areas is below the authorized level of 11.25% by more than 50 basis points (i.e., the return is less than 10.75%).  Such LEC must apply to the Association for the adjustment. Such application must include a cost study demonstrating that the study area or areas earned less than 10.75% for a given year. 
Upon such a showing, the LEC will receive payments in twelve equal installments over the following year to bring the prior year’s earnings for the study area or areas up to 10.75%. The Association will adjust the RAS, as defined in §54.319, accordingly.


Except in special circumstances, these payments will terminate at the end of the twelve-month period following the year in which the study area underearned. Any claim for an adjustment in a subsequent year would have to be supported by a new cost study. The accounting for these payments will provide that such payments will not increase the LEC’s earnings for the period in which they are received.  Any claim for a low end adjustment for a year subsequent to that for which an adjustment already has been made will exclude currently paid low end adjustment revenues. 

(2) More Than Five Study Areas Subject to Incentive Regulation In The Pool. A Path A LEC with more than five study areas that are in the pool and subject to incentive regulation may apply for a low end adjustment for any of its study areas in the pool at the end of a tariff period if the interstate access rate of return for the prior year for the study area or areas is below the authorized level of 11.25% by more than 100 basis points (i.e., the return is less than 10.25%). Such LEC must apply to the Association for the adjustment. Such application must include a cost study demonstrating that the study area or areas earned less than 10.25% for a given year. 


Upon such a showing, the LEC will receive payments in twelve equal installments over the following year to bring the prior year’s earnings of the study area or areas up to 10.25%. The Association will adjust the RAS, as defined in §54.319, accordingly.


Except in special circumstances, these payments would terminate at the end of the twelve-month period following the year in which the study area underearned. Any claim for an adjustment in a subsequent year would have to be supported by a new cost study. The accounting for these payments will provide that such payments will not increase the LEC’s earnings for the period in which they are received.  Any claim for a low end adjustment for a year subsequent to that for which an adjustment already has been made will exclude currently paid low end adjustment revenues.

(3) Path A LECs With Five or Fewer Study Areas Subject to Incentive Regulation Outside The Pool. A Path A LEC with five or fewer study areas that do not participate in the pool and are subject to incentive regulation may apply at the end of a tariff period to the Commission for a low end adjustment to its rates if the interstate access rate of return for the prior year for its interstate tariff filing entity is below the authorized level of 11.25% by more than 50 basis points (i.e., the return is less than 10.75%). Such application must include a cost study demonstrating that the study areas collectively earned less than 10.25% for a given year.  Upon approval of such adjustment, the tariff filing entity will adjust its rates prospectively for twelve months to permit its interstate tariff filing entity to realize an interstate return of 10.25%. 


Except in special circumstances, this adjustment would terminate at the end of the twelve-month period following the year in which the tariff filing entity underearned. Any claim for an adjustment in a subsequent year would have to be supported by a new cost study. The accounting for this adjustment must provide that such adjustment will not increase the LEC’s earnings for the period in which it is made. Any claim for a low end adjustment for a year subsequent to that for which an adjustment already has been made will exclude current low end adjustment revenues.

(4) More Than Five Study Areas Subject To Incentive Regulation Outside The Pool. A Path A LEC with more than five study areas that are outside the pool and subject to incentive regulation may apply to the Commission for a low end adjustment to its rates at the end of a tariff period if the interstate rate of return for the prior year for its interstate tariff filing entity is below the authorized level of 11.25% by more than 100 basis points (i.e., the return is less than 10.25%). Such application must include a cost study demonstrating that the study areas collectively earned less than 10.25% for a given year. Upon such a showing, the tariff filing entity will adjust its rates prospectively for twelve months to bring its prior year’s earnings up to 10.25%. 

Except in special circumstances, this adjustment would terminate at the end of the twelve-month period following the year in which the tariff filing entity underearned. Any claim for an adjustment in a subsequent year would have to be supported by a new cost study. The accounting for this adjustment will provide that such adjustment will not increase the LEC’s earnings for the period in which it is made.  Any claim for a low end adjustment for a year subsequent to that for which an adjustment already has been made will exclude current low end adjustment revenues.

(d)  Adjustments for New Regulatory Requirements.

When new state or federal requirements as in §54.321(a) (2) apply to Path A LECs with study areas subject to Path A incentive regulation in the pool, the Association is authorized to prospectively adjust the RPL for these study areas within 90 days of the effective dates of such requirements in order to permit recovery of the costs of complying with them.

PART 64

Subpart R – Geographic Rate Averaging and Rate Integration

Section 64.1801 is amended by adding a new subsection (c) as follows:

§ 64.1801

* * * * *

(c) Providers of interstate interexchange telecommunications services must offer customers in rural and high-cost areas of the United States the same optional calling plans, including discount or volume-based plans, that are available to their customers in urban areas. Providers of interstate interexchange telecommunications services in rural and high-cost areas of the United States are prohibited from imposing minimum monthly charges on their residential customers. Providers of interstate interexchange telecommunications services in rural and high-cost areas of the United States must pass through to long distance customers the savings that IXCs realize from lower access rates charged by Path A LECs and Path B LECs.

PART 65

Subpart F – Maximum Allowable Rates of Return

Section 65.702(b) is amended by inserting the phrase “pool or pools” in place of the word “pools”.

PART 69

Subpart A – General

Section 69.2 is amended by inserting the following definitions alphabetically and renumbering existing definitions:

§69.2 

* * * * *

Non-price cap LEC. This term means the same as in §61.3.

Path A incentive study area. This term means the same as in §61.3.

Path A LEC. This term means the same as in §61.3.

Path A transition period. This term means the same as in §61.3. 

Section 69.3(e)(9) is amended by replacing its current text with the following:

§69.3

* * * * *


(e)

* * * * *

(9) At the start of the Path A transition period defined in §61.3, non-price cap LECs that elect to file their own tariffs outside the Association pool for one or more of their study areas effective July 1, 2001, shall notify the Association no later than March 1, 2001 that such study areas will no longer participate in Association tariffs.  After the start of the Path A transition period, non-price cap LECs that elect to file their own tariffs outside the Association pool for one or more of their study areas effective July 1, 2002 or thereafter, shall notify the Association no later than March 1 prior to the annual tariff filing that such study areas will no longer participate in Association tariffs. During the Path A transition period, a non-price cap LEC within the Association pool may elect to participate in the pool’s common line tariff only or the common line and traffic sensitive tariffs. After the Path A transition period ends, non-price cap LECs may elect for their study areas to participate in the Association pool’s common line and traffic sensitive tariffs . The exercise of such options shall be effective July 1 of each year beginning in 2001, and such LECs must notify the Association of their decision regarding such options according to the schedule established earlier in this subsection (e)(9). Path A LECs have the option to file special access tariffs outside the pool.  

Section 69.3(g) is amended by inserting the phrase “Association pool” in place of the phrase “Association common line pool”.

Subpart B – Computation of Charges

Section 69.101 is amended by adding the following sentence to the end of the present section:

“For general rules governing the calculation of charges for Path A LECs and Path B LECs, see §§69.130-69.136.”

Section 69.104 is amended by deleting the present section and replacing it with the following:

§69.104 End user common line charge for non-price cap LECs and Path A incentive          study areas 

(a) This section is applicable only to non-price cap LECs. A charge that is expressed in dollars and cents per line per month shall be assessed upon end users that subscribe to local exchange telephone service or Centrex service to the extent they do not pay carrier common line charges. A charge that is expressed in dollars and cents per line per month shall be assessed upon providers of public telephones. Such charge shall be assessed for each line between the premises of an end user, or public telephone location, and a Class 5 office that is or may be used for local exchange service transmissions.

(b) Beginning July 1, 2001, the maximum end user common line charges for all residential and single-line business lines shall be no higher than the maximum amounts for end user common line charges of price cap carriers stated in §69.152 (d)(1)(ii)(A) –(D) (the “stated amounts”), so long as those amounts are reasonably comparable to the end user common line charges that price cap LECs actually charge pursuant to §69.152.  Assuming such comparability, the end user common line charge for residential and single business lines will change to $5.00 per month on July 1, 2001, and annually change consistent with the stated amounts thereafter. There is no separate end user carrier common line charge for non-primary residence lines.  End user common line charges for multi-line business lines and for each subscriber line associated with a public telephone will change from $6.00 per line to $9.20 per line in equal increments over the period from July 1, 2001 to July 1, 2003. End user common line charges for Centrex lines may be assessed based on a per-line charge that is 1/9 of the multi-line business end user common line charge.  However, if a Centrex customer has fewer than nine lines, the monthly end user charge for those lines shall be the end user common line charge for one multi-line business.

(c) The End User Common Line charge for each residential local exchange service subscriber line shall be the same as such charge for each single-line business local exchange service subscriber line.

(d) A line shall be deemed to be a residential subscriber line if the subscriber pays a rate for such line that is described as a residential rate in the local exchange service tariff.  Effective July 1, 2001, for purposes of this section, "residential subscriber line" includes residential lines that a non-price cap LEC provides to a competitive LEC that resells the line and on which access charges may be assessed.

(e) A line shall be deemed to be a single-line business subscriber line if the subscriber pays a rate that is not described as a residential rate in the local exchange service tariff and does not obtain more than one such line from a particular telephone company.

(f) No charge shall be assessed for any WATS access line.

(g) A non-price cap LEC shall assess no more than one End User Common Line charge as calculated under the applicable method under this section for Basic Rate Interface integrated services digital network (ISDN) service. No more than five End User Common Line charges shall be assessed as calculated under this section for Primary Rate Interface ISDN service.

(h) In the event that a non-price cap LEC charges less than the maximum End User Common Line charge for any subscriber lines, it may not recover the difference between the amount collected and the maximum from carrier common line charges or RAS as defined in §54.319.

(i) End User Common Line Charge De-Averaging.  Beginning on July 1, 2001, non-price cap LECs may geographically de-average End User Common Line charges into up to three geographic zones per wire center, so long as no multi-line business End User Common Line charge is set lower than the lowest residential End User Common Line charge. Such LECs must file their End User Common Line Charges for each zone, together with a geographic description and map of each such zone, with the Commission. If such LECs participate in the pool, the Association will impute revenues from End User Common Line Charges as if they had been set at the maximum amount. 

Section 69.114 is amended by inserting a new subsection (a) before the existing subsection (a), and renumbering existing subsections (a) through (d) as (b) through (e) consecutively:

§69.114 Special access services 
(a) The Association will tariff special access services for Path A and Path B 

study areas participating in the pool.  Path A LECs may also elect to tariff their special access services outside the Association pool. Pricing flexibility for individual rates, such as term and volume discounts, will be available. The Association will have the flexibility to develop other price structures that would align study area prices and costs more closely. 

* * * * *

Subpart B is amended by inserting new sections 69.130, 69.132, 69.134 and 69.136 as follows:

§69.130 Composite access rate 

(a) Association access tariffs for non-price cap LECs or access tariffs filed directly with the Commission by such entities shall include all applicable per-minute switched access rate elements in this subpart B.


(b) The Association shall calculate a Composite Access Rate (“CAR”) for the Association pool that is the weighted aggregate of the per-minute switched access rates of the Path A LECs’ study areas that participate in the pool at any time. During the Path A transition period, as defined in §61.3, NECA will adjust the CAR annually according to the following schedule: As of July 1, 2001, the CAR will equal 2.2 cents per minute.  As of July1, 2002, the CAR will equal 1.8 cents per minute.  As of July 1, 2003, and thereafter, the CAR will equal 1.6 cents per minute.
§69.132 New access services for non-price cap LECs and Path A incentive study areas
New access services of non-price cap LECs shall be introduced at prevailing market rates.  Such services either shall be administered by the Association on behalf of LECs that are pool participants or introduced outside the pool by non-price cap LECs that do not participate in the pool.

§69.134 Rates for certain access elements of Path A LECs

Notwithstanding other sections of this Subpart B:

(a) For Path A LECs that participate in the Association pool, the Association may set charges for the access rate elements included in the CAR to recover the revenue requirement that remains after revenues are received from the end user common line charges, carrier common line charges, long term support (LTS), local switching support (LSS), and rate averaging support (RAS) of such LECs. The Association shall set charges for such rate elements in a flexible manner to develop price structures that would align such charges and costs more closely. 

(b) Path A LECs with study areas participating in the pool’s switched traffic sensitive tariff but not in the special access tariff must provide the special access rates of those study areas to the Association by March 1 prior to the annual filing to support Association calculation of pool transport rates.
§69.136 Rates for certain access elements of Path B LECs

For Path B LECs, the Association will calculate a total revenue requirement for average schedule and cost companies. The end user common line charges of Path B LECs will be the same as those for Path A LECs. Association calculations of rates for the access elements of Path B LECs will follow  §§69.104-129 in effect as of July 1, 2000, recognizing the explicit support flows from Long Term Support and local switching support.

Subpart G -- Exchange Carrier Association

Section 69.603 is amended by including the following new subsection (c):

§69.603  

* * * * *

(c) As of July 1, 2001, the Association shall convert its pooling system to a single pool for Path A LECs and Path B LECs, as defined in §61.3.  The authorized rate of return for the pool shall be that in effect as of July1, 2000. The Association is authorized to evaluate the operation of the pool during the Path A transition period, as defined in §61.3, and, as of the end of that period, is authorized to replace the single pool with two or more pools, including but not limited to separate pools for Path A LECs and Path B LECs, upon 60 days prior notice to the Commission.

* * * * *

Section 69.605 is amended by including the following new sentence at the end of subsection (a) and a new subsection (e):

§69.605

(a)

* * * * *

Notwithstanding the foregoing, Path A LECs with Path A incentive study areas as defined in §61.3 are not required to report cost data to the Association for those study areas. 

* * * * *

(e) The Association may update average schedule formulas for changes in costs or demands over the five-year period using changes in relative cost data of similarly-sized study areas that settle on a cost basis. The Association also may make structural modifications to the design of the average schedule formulas, to reflect changes in the mix of service offerings, changes in network design, or changes in operating practices.

� Petition for Rulemaking of the LEC Multi-Association Group, RM No. 10011, filed October 20, 2000 (MAG Petition).  The MAG is comprised of the National Rural Telecom Association (NRTA), National Telephone Cooperative Association (NTCA), Organization for the Promotion and Advancement of Small Telecommunications Companies (OPASTCO), and United States Telecom Association (USTA).


� There are approximately 1300 non-price cap carriers serving less than eight percent of access lines nationwide.  They are typically small, rural carriers, but vary significantly in study area size and customer base.  See Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of-Return Regulation, CC Docket No. 98-77, Notice of Proposed Rulemaking, 13 FCC Rcd 14238 (1998) (Access Charge Reform Notice).


� Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (1996 Act).  The 1996 Act amended the Communications Act of 1934.  47 U.S.C. §§ 151, et seq.


� See Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, CC Docket Nos. 96-262 and 94-1, Sixth Report and Order, Low-Volume Long-Distance Users, CC Docket No. 99-249, Report and Order, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Eleventh Report and Order, 15 FCC Rcd 12962 (CALLS Order), pets. for review pending, Texas Office of Public Util. Counsel et al. v. FCC, 5th Cir. Nos. 00-60434 (and consolidated cases) (2000); Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport Rate Structure and Pricing, End User Common Line Charges, CC Docket Nos. 96-262, 94-1, 91-213, 95-72, First Report and Order, 12 FCC Rcd 15982 (1997). 


� Access Charge Reform Notice, 13 FCC Rcd at 14238. 


� Id. at 14240. For example, we recognized that non-price cap carriers often have higher costs, receive a higher proportion of their total revenues from interstate access revenues and universal service support, and receive much of their revenue from a small number of multi-line businesses in their service territories.  Id. at 14244.


� Id. at 14240.


� See CALLS Order, 15 FCC Rcd at 12962.


� 47 C.F.R. §§ 36.601(c), 36.621; see Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Ninth Report and Order and Eighteenth Order on Reconsideration, 14 FCC Rcd 20439, n. 20 and accompanying text (1999) (Ninth Report and Order).  In this and other respects, the MAG plan overlaps with the Rural Task Force recommendation to the Federal-State Joint Board on Universal Service.  See In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, FCC 00-J-4 (released December 22, 2000); Letter of William R. Gillis, Chair, Rural Task Force to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-45 (September 29, 2000).


� See generally Access Charge Reform Notice, 13 FCC Rcd at 14244.  


� See id.


� SLCs are flat, non-traffic sensitive charges assessed on end-users to recover LECs’ interstate-allocated common line costs.  Under the CALLS Order, residential and single-line business SLC caps for price cap carriers rise to $5.00 as of July 1, 2001, and, if justified by a cost study, to $6.50 by July 1, 2003.  Multi-line business SLC caps for price cap carriers remain at $9.20.  See CALLS Order, 15 FCC Rcd at paras. 64-75.  Under the MAG plan, multi-line business SLC caps gradually would rise to $9.20 by July 1, 2003.  There would be no separate SLC caps for non-primary residential lines.  The MAG plan also provides for SLC deaveraging into up to three geographic zones per wire center, provided no multi-line business SLC rate is set lower than the lowest residential SLC rate.  See CALLS Order, 15 FCC Rcd at paras. 113-28.


� See Prescribing the Authorized Unitary Rate of Return for Interstate Services of Local Exchange Carriers, CC Docket No. 98-166, Notice Initiating a Prescription Proceeding and Notice of Proposed Rulemaking, 13 FCC Rcd 20561 (1998).


� See Comment Sought on Recommended Decision Issued by Federal-State Joint Board on Jurisdictional Separations, CC Docket No. 80-286, Public Notice, DA 00-2433 (released October 30, 2000).


� The MAG plan provides that NECA may file different tariffs for Path A and Path B carriers, and “band” rates to accommodate varying carrier costs within the pool.


� LTS supports the interstate-allocated common line costs of high-cost rate-of-return carriers.  LTS is available only to pooling carriers.  LTS was removed from the access charge system in 1997, and is now collected from all providers of interstate telecommunications services on an equitable and non-discriminatory basis.  See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Fourth Order on Reconsideration, Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport Rate Structure and Pricing, End User Common Line Charge, CC Docket Nos. 96-262, 94-1, 91-213, 95-72, Report and Order, 13 FCC Rcd 5318, 5352-54 (1997) (Fourth Order on Reconsideration).  In addition to LTS, two federal universal service mechanisms provide support for intrastate-allocated costs of high-cost rate-of-return carriers:  high-cost loop support under Part 36 of the Commission’s rules, which provides support for a variable percentage of rural carriers’ loop costs, and Local Switching Support (formerly DEM Weighting), which supports the switching costs of carriers with 50,000 or fewer loops.  See 47 C.F.R. §§ 36.601, et seq. 


� According to the MAG, the current aggregate per-minute rate is 3.9 cents, and the overall reduction would be proportional to that provided for in the CALLS Order.  See CALLS Order, 15 FCC Rcd at paras. 70-75.  


� LTS is not a residual support mechanism.  Instead, it is based on prior-year support levels adjusted by a prescribed rate of change.  See Fourth Order on Reconsideration, 13 FCC Rcd at 5348-50, 55-57.


� At a carrier’s option, RPL could be adjusted to reflect updated cost study or revenue requirement data.  RPL also would be subject to adjustment for regulatory changes, as well as for mergers and acquisitions.  Pooling carriers would receive RPL for acquired lines based on the average RPL of all pooling study areas for the first 18 months, during which time a cost study must be conducted.  If the lines are then incorporated into an existing study area, RPL would be the weighted average RPL of the study area and the acquired lines.  See infra, para. 12.


� The low-end adjustment would be paid in monthly installments during the year after the carrier underearns, but could not increase earnings during the period received.  The low-end adjustment also would be available to non-pooling study areas in the form of a prospective rate adjustment.


� The MAG plan provides that RAS will not apply in subsequent years for non-pooling Path A study areas.  Special access rates for non-pooling Path A study areas would be set on a flexible market basis, with deaveraging, term and volume discounts, and contract pricing permitted.  


� 47 C.F.R. §§ 36.601(c), 36.621; see Ninth Report and Order, 14 FCC Rcd at 20439, n. 20 and accompanying text; see also supra, n. 9.


� See CALLS Order, 15 FCC Rcd at paras. 214-217; 47 C.F.R. § 54.403.


� See 47 C.F.R. Part 36, Appendix (defining “study area”).  Currently, a carrier must request a waiver of the freeze if the proposed sale of an exchange would have the effect of changing study area boundaries.


� See 47 C.F.R. § 61.41(c).  This rule provides that when rate-of-return and price cap carriers merge or acquire one another, the former must convert to price cap regulation within one year.  See Policy and Rules Concerning Rates for Dominant Carriers, CC Docket No. 87-313, Order on Reconsideration, 6 FCC Rcd 2637, 2706 (1991).  Under the rule, acquisition of part of another carrier’s service area is treated as the acquisition of the carrier.  Id. 


� 47 C.F.R. § 54.305; see Letter of William F. Maher, Jr. to Magalie Roman Salas dated November 21, 2000 (“The plan is intended to propose the deletion of current section 54.305 . . . from the Commission’s rules.”).


� See 47 U.S.C. § 254(g).


� See Access Charge Reform Notice, 13 FCC Rcd at 14270 (proposing to streamline Part 69 waiver requirement for the establishment of new switched rate elements to accommodate a new service offering).


� See, e.g., Comment Sought on Recommended Decision Issued by Federal-State Joint Board on Jurisdictional Separations, CC Docket No. 80-286, Public Notice, DA 00-2433 (released October 30, 2000).


� See Regulatory Flexibility Act, 5 U.S.C. §§ 601 et seq.


� We note that the Commission has recognized significant differences between price cap and non-price cap carriers, although in 1998 it proposed to reform access charges for both in the same manner, subject to receiving evidence that such differences “require different rules to achieve the goal of fostering an efficient, competitive marketplace.”  See Access Charge Reform Notice, 13 FCC Rcd at 14240.  


� See Access Charge Reform Notice, 13 FCC Rcd at 14244 (recognizing that non-price cap carriers “are not . . . a homogenous group, and their operating conditions vary significantly.”).


� See supra, n. 13.


� See CALLS Order, 15 FCC Rcd at paras. 198-205.


� See CALLS Order, 15 FCC Rcd at para. 218.


� See supra, n. 9.  We anticipate addressing these intrastate issues in conjunction with an order implementing high-cost reform for rural carriers.


� See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, CC Docket No. 98-146, Second Report, FCC 00-290 (released August 21, 2000), at para. 267 (Second Report) (stating Commission’s commitment to “consider developing an incentive-based approach for [non-price cap carriers] to use current revenues for investment in high-speed infrastructure.”). 


� See CALLS Order, 15 FCC Rcd at paras. 135-49 (discussing X-factor function under original LEC price cap scheme and under CALLS plan).


� See 47 U.S.C. § 706; Second Report, FCC 00-290 at paras. 247, 267; see also Petition at ii, 12-13, 2-18.


� See id. at 2-18, 2-19.  We anticipate addressing universal service funding cap issues in conjunction with an order implementing high-cost reform for rural carriers.


� We note that advanced and high-speed services are not currently included within the definition of services supported by the universal service mechanisms, but the Commission’s forward-looking high-cost support mechanism for non-rural carriers provides support for infrastructure that does not impede high-speed services.  See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776, 8822-23, 8913 (1997) (First Report and Order) (subsequent history omitted); see also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Fifth Report & Order, 13 FCC Rcd 21323, 21352-53 (1998).  The Commission recently requested the Joint Board to review the definition of universal service.  Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order, FCC 00-440 (released December 21, 2000). 


� See generally National Rural Telecom Association v. FCC, 988 F.2d 174, 179 (1993).


� See supra, n. 24.  The Commission froze study area boundaries effective November 15, 1984, primarily to ensure that carriers do not place high-cost exchanges in separate study areas to maximize universal service payments.  The freeze also prevents transfers of telephone exchanges among existing study areas for the purpose of increasing interstate-allocated revenue requirements and compensation. 


� 47 C.F.R. § 54.305; see First Report and Order, 12 FCC Rcd 8776, 8942-43 (1997) (rule adopted to prevent carriers receiving support based on the size of their study areas and embedded costs from “placing unreasonable reliance upon potential universal service support in deciding whether to purchase exchanges”).


� In this regard, we note that the Rural Task Force has recommended to the Joint Board retention of section 54.305 with a new “safety valve” mechanism permitting additional support for transferred exchanges if the acquiring rural carrier makes meaningful new investments.  See Rural Task Force Recommendation at 47-48; supra, n. 9.  We anticipate addressing section 54.305 issues in conjunction with an order implementing intrastate high-cost reform for rural carriers.


� See generally 47 C.F.R. §§ 1.1202, 1.1203, and 1.1206.


� See 5 U.S.C. § 603.  The RFA, see 5 U.S.C. § 601 et seq., has been amended by the Contract with America Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAA).  Title II of the CWAA is the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).


� See 5 U.S.C. § 603(a).


� 47 U.S.C. §§ 154(i), 154(j), 201-205, 254, and 403.


� 5 U.S.C. § 603(b)(3).


� 5 U.S.C. § 601(6).  


� 5 U.S.C. § 601(3) (incorporating by reference the definition of "small business concern" in 5 U.S.C. § 632).  Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies "unless an agency after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and publishes such definition in the Federal Register." 


� 15 U.S.C. § 632.


� 5 U.S.C. § 601(3). 


� See letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May 27, 1999).  The Small Business Act contains a definition of "small business concern," which the RFA incorporates into its own definition of "small business."  See U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA).  SBA regulations interpret "small business concern" to include the concept of dominance on a national basis.  13 C.F.R. § 121.102(b).  Since 1996, out of an abundance of caution, the Commission has included small incumbent LECs in its regulatory flexibility analyses.  See, e.g., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket, 96-98, First Report and Order, 11 FCC Rcd 15499, 16144�45 (1996).


� Id.


� FCC, Common Carrier Bureau, Industry Analysis Division, Trends in Telephone Service, Table 19.3 (March 2000) 


� Standard Industrial Classification (SIC) Code 4813.


� FCC, Common Carrier Bureau, Carrier Locator:  Interstate Service Providers, Figure 1 (number of carriers paying into the TRS Fund by type of carrier) (Jan. 1999).


� 13 CFR 121.201, SIC code 4813.


� FCC, Common Carrier Bureau, Industry Analysis Division, Carrier Locator, Table 1 (Oct. 2000)


� 5 U.S.C. § 603(c). 


 � See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24,121 (1998).  


� 47 U.S.C. §§ 154(i), 154(j), 201-205, 254, and 403.


� 	The Group consists of the National Rural Telecom Association ("NRTA"), the National Telephone Cooperative Association ("NTCA"), the Organization for the Promotion and Advancement of Small Telecommunications Companies ("OPASTCO"), and the United States Telecom Association ("USTA").  The National Exchange Carrier Association (“NECA”) provided numerical support for the development of the plan presented in this petition.


�	See 47 C.F.R. § 1.401.


� 	See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Rural Task Force Recommendation to the Federal-State Joint Board on Universal Service (rel. Sept. 29, 2000) (“RTF Recommendation”). 


�	See Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Low-Volume Long Distance Users, Federal-State Joint Board on Universal Service, CC Docket Nos. 96-262 et al., Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Docket No. 96-45, FCC 00-193 (rel. May 31, 2000) (the “CALLS order”).


�	The RTF has documented the diversity of rural and insular service areas and their differences from urban areas.  See RTF, The Rural Difference, White Paper 2 (Jan. 2000).


� 	The attached exhibits are to be considered part of this petition.


� 	Affidavit of Dr. James H. Vander Weide, Research Professor of Finance and Economics, Fuqua School of Business, Duke University, attached as Exhibit 2 (the “Vander Weide testimony”).


� 	The Group respectfully requests the Commission to move speedily to issue a notice of proposed rulemaking regarding this petition as it did in the CALLS proceeding.  This petition clearly presents a comprehensive and workable plan to address the issues facing non-price cap LECs and their customers.  See Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Low-Volume Long Distance Users, Federal-State Joint Board on Universal Service, CC Docket Nos. 96-262 et al., Notice of Proposed Rulemaking, 14 FCC Rcd. 16872 (1999).


	The Group recognizes that the Commission will likely refer aspects of this plan involving universal service to the Federal-State Joint Board that is considering such issues, and commits to working closely with the Joint Board to expedite consideration of the plan. 


�	Because this plan applies to only the interstate access services of certain LECs, it does not affect the states’ jurisdiction over those carriers’ intrastate services. 





� 	See Deployment of Advanced Telecommunications Capability: Second Report, CC Docket No. 98-146, (rel. Aug. 21, 2000) para. 267, n. 395.


�	See section 254(g) of the Act, 47 U.S.C. § 254(g). 


�	See, e.g., RTF Recommendation at 21.


�	Under Path A, non-price cap LECs would elect the plan’s form of incentive regulation on a per-study area basis, and also elect whether such study areas would participate in the pool. All study areas of such LECs not on the plan’s form of incentive regulation would continue to be subject to their pre-existing form of rate-of-return regulation – that is, regulation on a cost or average schedule basis.    


�	See Exhibit 2 at 2-14, 2-18, 2-19.


� 	See Exhibit 2 at 2-14 through 2-16.


� 	See Section 706 of the Act, 47 U.S.C. § 706.


�	See, e.g., The Rural Difference, supra, at 15-17, 25-26. 


� 	Indeed, 99.4% of all non-price cap LECs now participate in NECA’s common line pool.


�	See, e.g., Prescribing the Authorized Unitary Rate of Return for Interstate Services of Local Exchange Carriers, CC Docket No. 98-166, Notice Initiating a Prescription Proceeding and Notice of Proposed Rulemaking, 13 FCC Rcd 20561 (1998) (“Represcription Notice”); Access Charge Reform For Incumbent Local Exchange Carriers Subject to Rate-of-Return Regulation, CC Docket No. 98-77, Notice of Proposed Rulemaking, 13 FCC Rcd 14238 (1998) (“Access Notice”); Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776, 8889, 8936 (1997) (holding that existing high-cost support mechanisms for rural LECs shall remain in place until at least January 1, 2001); Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Recommended Decision, FCC 00J-2 (Jt. Bd. rel. July 21, 2000).





� 	See, e.g., section 253 of the Act, 47 U.S.C. § 253.


�	Certain LECs were either exempted from some provisions of the Act or were expressly permitted to seek suspension or modification of some of those provisions.  See, e.g., section 251(f) of the Act, 47 U.S.C. § 251(f). 


�	See Joint Direct Case and Comments of Local Exchange Carrier Associations, CC Docket No. 98-166 (filed Jan. 19, 1999) at 7-11.


�	See The Rural Difference, supra, at 24-31.


�	The CALLS order provides that CALLS carriers’ primary residential and single-line business SLC is capped at $4.35 per line beginning July 1, 2000, $5.00 per line as of July 1, 2001, $6.00 per line as of July 1, 2002, and $6.50 per line as of July 1, 2003, subject to Commission review.  See CALLS order, para 70. 


� 	There will be no separate SLC for non-primary residence lines.


� 	Similarly to the CALLS order, the plan permits limited SLC deaveraging.  The Plan provides for SLC deaveraging in up to three geographic zones.  However, if pool participants deaverage their SLCs, their revenues from SLCs will be imputed as if they had been set at the maximum amount.


� 	The comparable NECA per-minute access rate is 4.3 cents per-minute.


�	The plan also modifies the Commission’s existing rules regarding the application of price cap regulation and study area boundaries in mergers and acquisitions.  See Exhibit 1 at 1-13; Exhibit 3 at 3-3, 3-8 (discussing the plan’s treatment of mergers and acquisitions).





� 	There will be no non-primary line SLC.


�	See, e.g., Federal Communications Commission Takes Steps To Promote Telecommunications on Tribal Lands, WT Docket No. 99-266, CC Docket No. 96-45, FCC News Release (June 8, 2000).


� 	See Letter from NECA to Magalie Roman Salas, Secretary, FCC (June 21, 2000), transmitting Summary of Results of Broadband Study; Telephony, Communications Daily (June 22, 2000) at 2.





�	See sections 254(b)(3) and (g) of the Act, 47 U.S.C. §§ 254(b)(3), (g).


� 	See � HYPERLINK http://www.ATT.com ��http://www.ATT.com�, AT&T One Rate 7¢ Plan; AT&T Communications Tariff FCC No. 27, Optional Calling Plans and Discounts § 4.2 et. seq., listing the companies and their customers to which AT&T offers the optional and discount calling plans.  The AT&T list does not include many rural telephone companies and their customers in rural America.  See also Stephen Labaton, AT&T Move Means Millions Will Face Higher Phone Bill, New York Times (June 7, 2000) at A1.


�	See Exhibit 2 at 2-17.  Under Section 254(g), the Commission must adopt rules requiring that:


	


	[T]he rates charged by providers of interexchange telecommunications services to subscribers in rural and high cost areas shall be no higher than the rates charged by each such provider to its subscribers in urban areas.  Such rules shall also require that a provider of interstate interexchange telecommunications services shall provide such services to its subscribers in each State at rates no higher than the rates charged to its subscribers in any other State.





See also 47 C.F.R. § 64.1801; Exhibit 3 at 3-14.





� 	The RAS includes a component to support a portion of special access designed to preclude rate shock that could result from study areas increasing special access rates. The special access component of the RAS will also help to ensure that small rate-of-return LECs have the incentive to deploy advanced services in their territories.





� 	See Exhibit 1 at 1-16 through 1-21.


�	If the characteristics of a particular wire center justify more zones, Path A and Path B LECs may seek waivers from the Commission and the state regulator, as needed, to disaggregate support into additional zones.	


� 	See Exhibit 1 at 1-21.


� 	See RTF Recommendation at 4, 21 n.40, and 24 n. 46 (This figure does not appear to include Puerto Rico).


� 	See 47 U.S.C. § 254.





� 	Once a LEC elects incentive regulation for a study area, that study area cannot return to traditional rate-of-return regulation.


�	See Exhibit 2 at 2-18 through 2-19. 


� 	See, e.g., sections 201, 202 of the Act, 47 U.S.C. §§ 201, 202.


�	Structural changes to the average schedule formulas also will be permitted during the transition period to reflect changes in network design, the types of service offered, or operating practices. 


� 	See Exhibit 2 at 2-20.


�	Rules for applying for a low end adjustment differ for study areas in or out of the pool.  See Exhibit 1 at 1-11 through 1-12; 1-15 through 1-16.


�	During the portion of the transition period that remains after such election, these LECs, like other Path A LECs, can become subject to incentive regulation on a per-study area basis.  After the last day of the transition period for incentive regulation, all study areas of these LECs, like other Path A LECs, would become subject to incentive regulation.


�	See Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Recommended Decision, FCC 00J-2 (Jt. Bd. rel. July 21, 2000).





� 	See Exhibit 1 at 1-8 through 1-11.


� 	Thus, a Path A pool participant that has elected incentive regulation during the transition period potentially could obtain settlements paid on a RPL basis slightly above or below its RPL.


� 	Dates in this description of the plan assume a proposed effective date of July 1, 2001.





� 	Thus, under Path A, non-price cap LECs would elect the plan’s form of incentive regulation on a per-study area basis, and also elect whether such study areas would participate in the pool.  All study areas of such LECs not on the plan’s form of incentive regulation would continue to be subject to their pre-existing form of rate-of-return regulation – that is, regulation on a cost or average schedule basis.   


� 	Path A LECs and Path B LECs may elect to operate individual study areas outside of the NECA pool.  Those that do so would retain the option to elect regulation under the Commission's price cap rules, on a per-study area basis.  See 47 C.F.R. §§ 61.41-61.49.


� 	An example of a structural formula change would be the development of a special access formula that provides for multiple retention ratios (varying, for example, by study area size) instead of a single retention ratio.  The revenue requirement to be recovered by the formula would not change, but the distribution of the settlement across the population of average schedule carriers could change.


� 	This plan does not change NECA’s current ability to band pool rates.


� 	See Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Low-Volume Long Distance Users, Federal-State Joint Board on Universal Service, CC Docket No. 96-262 et al., Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Docket No. 96-45, FCC 00-193 (rel. May 31, 2000) (the “CALLS order”).


� 	A non-price cap LEC may assess SLCs for Centrex lines based on a per-line charge that is 1/9 of the multi-line business SLC.  If a customer has fewer than nine Centrex lines, it pays one multi-line business SLC.  This is similar to the treatment of Centrex in assessing presubscribed interexchange carrier charges.  See section 69.513(g)(1) of the Rules, 47 C.F.R. § 69.513(g)(1). 


� 	The pool settlement process for special access is described below.


� 	Jurisdictional Separations Reform and Referral to the Joint Board, CC Docket No. 80-286, Recommended Decision, FCC 00J-2 (Jt. Bd. rel. July 21, 2000).


�	Path A LECs will have the option to adjust the RPL value to reflect updated cost study or settlement data for a study area up to the point when the study area converted to the incentive plan.  For example, assuming that the plan is introduced on July 1, 2001, and a Path A LEC elects incentive regulation at that time for a study area.  The study area’s RPL will be based on a 1999 cost study or average schedule settlement data, adjusted for inflation.  At the option of the Path A LEC, on July 1, 2002, the RPL may be adjusted to include updated 2000 cost study or settlement data and on July 1, 2003, the RPL may be adjusted to reflect a half-year of updated 2001 cost study or settlement data.  In all subsequent years, the RPL only would be adjusted annually to reflect inflation, based on the GDP-PI.   If a Path A LEC does not choose this option, its RPL in the foregoing example would be based on the 1999 cost study or average schedule settlement data adjusted to reflect inflation.





� 	A retention ratio is a factor by which a pool participant keeps a percentage of the revenue that it bills. Currently, average schedule companies settle with the NECA pools based on special access retention ratios.


� 	See, e.g., Exhibit 3 at 3-3, 3-8.


� 	As noted above, lines outside the pool that are acquired by pool participants will be permitted to reenter the pool. 


�	The Commission’s rules for non-dominant carriers would apply.  See 47 C.F.R. §§ 61.18-61.25.


� 	The current cap on high cost loop support provides that if total support, based on each carrier’s actual costs, is above the total allowed cap amount, each recipient of high cost loop support will receive a reduced amount of support to keep the total fund at a capped amount.  See 47 C.F.R. § 36.601. 


� 	RAS would also recover a portion of the special access revenue requirement to avoid rate increases for Path A study areas serving high cost regions.  This portion of the plan is designed to preclude rate shock that could result from study areas increasing special access rates.  The special access component of the RAS will also help to ensure that small rate-of-return LECs have the incentive to deploy advanced services in their territories.


� 	The plan also adjusts universal service support to reflect the expansion of Lifeline described above.


� 	 See 47 C.F.R. § 54.101(a). The other services currently supported are Local Usage, DTMF signaling, single-party service, access to directory assistance, and toll limitation for low-income consumers.


� 	As with the RPL, this per-line universal service support may be adjusted on a prospective basis to reflect updated data to the point when the study area converted to the incentive plan.  In all subsequent years, the universal service support amount per line will be adjusted for inflation as described above.





Alternatively, for a given pooling study area, a Path A LEC could choose to set its universal service amount based on the data available at the time it converted to the incentive plan with no further updates, and adjusted only for inflation.


� 	See Federal-State Joint Board on Universal Service, 12 FCC Rcd 8776, 8939-8940 (1997); 47 CFR § 36.622.


� 	See 47 C.F.R. § 54.301.


� 	See id. § 54.303. Starting in 2000, LTS is to increase by applying the GDP-CPI for the prior year.





� 	Universal service support for each study area that moves to incentive regulation will be established based on their initialized RPL for the base year adjusted for inflation, as described above.





�  	An example would be the location where facilities transition from backbone feeder routes configuration to a distributional configuration.


� 	If the characteristics of a particular wire center justify more than three zones, Path A LECs and Path B LECs may seek waivers from the Commission and the state regulator, as needed, to disaggregate support into additional zones.	


� Companies that initially choose Path B also have an opportunity to shift to incentive regulation during the first five years of the Plan.  At the end of the five-year transition period, however, Path B companies must apply for a waiver from the Commission to move to incentive regulation.  Plan participants expect that companies with the majority of access lines will choose the incentive regulation option by the end of the transition period.


� As the Commission states in Paragraph 28 of the CALLS Order, “It is this comprehensive solution of historically contentious issues that allows us to take these actions while ensuring that consumers in high-cost areas will continue to have affordable service.” Sixth Report And Order In CC Docket Nos. 96-262 and 94-1, Report and Order In CC Docket No. 99-249, Eleventh Report And Order In CC Docket No. 96-45, issued May 31, 2000.
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