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By the Deputy Chief, Cable Services Bureau:

I. introduction

1. Kingwood Texas Television (“Kingwood”) filed a petition for relief pursuant to Section 76.975 of the Commission’s rules
 alleging that Kingwood Cablevision, Inc. (“KCI”) failed to distribute its commercial leased access programming and otherwise acted unreasonably and in bad faith with respect to such programming in violation of Section 612 of the Communications Act of 1934, as amended (“Communications Act”).
  KCI, operator of a cable system in Kingwood, Texas, filed a response to the petition.

II. background

2. The Cable Communications Policy Act of 1984 imposed on cable operators a commercial leased access requirement designed to assure access to cable systems by unaffiliated third parties who have a desire to distribute video programming free of editorial control of cable operators.
   Channel set-aside requirements were established proportionate to a system's total activated channel capacity.  The Cable Television Consumer Protection and Competition Act of 1992
  revised the leased access requirements and directed the Commission to implement rules to govern this system of channel leasing.  In Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Report and Order and Further Notice of Proposed Rulemaking ("Rate Order"),
 the Commission initially adopted rules for leased access addressing maximum reasonable rates, reasonable terms and conditions of use, minority and educational programming, and procedures for resolution of disputes.
   The Commission modified some of its leased access rules in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Second Report and Order and Second Order on Reconsideration of the First Report and Order ("Second Order").

III. discussion

3. Kingwood distributed television programming on Channel 76 of KCI’s cable system by delivering to KCI program video tapes, which were replayed on video tape decks.
  Kingwood alleges that KCI engaged in “wrongful actions by orchestrating numerous otherwise unexplainable ‘technical malfunctions,’” which prevented its programming from being properly presented.
  Kingwood lists nine instances where its programming was distributed on the wrong channel, interrupted for various periods of time, presented in improper sequence, terminated improperly, or accompanied improperly by audio tones.  Kingwood contends that KCI blamed these distribution faults on the condition of the tapes delivered for distribution.  It further contends that the alleged faults have not occurred when the tapes are played on its own video tape deck upon their return from KCI.  Kingwood alleges that these distribution problems resulted in loss of advertising clients and revenue.

4. Kingwood further alleges that immediately following the unexplained distribution interruptions and failures, KCI’s agents and employees contacted and solicited advertisers and sponsors of its programming to place advertising with KCI.  Kingwood argues that in pursuing its advertisers and sponsors, KCI acted in bad faith and in an unreasonable manner by engaging in predatory business practices in violation of Section 76.971 of the Commission’s rules.
  Finally Kingwood alleges that KCI doubled the monthly lease rate for October 1999 and that these “acts and omissions are not merely coincidental and are part of a concerted effort by [KCI] to drive [Kingwood] out of business.”
  Kingwood seeks relief in the form of repayment for all amounts collected by KCI for the times its programming was not distributed and compensation for lost advertising revenue resulting from the programming disruptions. Kingwood reserved the right to amend the petition to assert that the KCI October 1999 rate increase is unreasonable, pending an accounting analysis pursuant to Section 76.975(b)(1) of the Commission’s rules.

5. We reject as unsupported by the record Kingwood's allegation that KCI violated Section 612 of the Communications Act, by failing to distribute Kingwood’s leased access programming and otherwise acting unreasonably and in bad faith.  The record shows that KCI distributed Kingwood’s video programming under provisions of the Channel Lease Agreement. Pursuant to this agreement, KCI commenced accepting Kingwood’s programming as commercial leased access programming.
 As part of its leased access service, KCI provided Kingwood with as many as eight tape decks for video tape playback, a character generator and switching equipment at no charge.  KCI also provided tape insertion on a daily basis and permitted Kingwood to load tapes into the tape decks at times when its own personnel were not present. KCI made repairs to the tape playback equipment, spending over $2,000 on such repairs since April 1, 1999, at no cost to Kingwood.

6. Although KCI carried Kingwood’s programming on a 24 hour basis, only nine instances of distribution problems are referenced in the petition.   KCI admits that one of its technicians incorrectly connected cables causing the programming to appear on a wrong channel from September 27 to October 6, 1999.
  However, this appears to be the sole instance where the distribution failure resulted solely from actions of a KCI employee.  In this instance, the failure of Kingwood to call this matter to KCI’s attention may have contributed to the duration of the problem. KCI states that Kingwood used video tapes beyond their useful life, pointing out that some of the tapes presented for replay date to 1996 and 1997. KCI represents that throughout its carriage of Kingwood programming it has complained to Kingwood about the over use of video tapes, which caused distribution failures and damage to tape decks from time to time. KCI also noted that the playing of tapes out of order on October 22, 1999 might have resulted from Kingwood personnel loading the tapes incorrectly at 11 p.m. the evening before.  KCI further states that no equipment in the system head end is capable of generating tones, suggesting that the electronic tone about which Kingwood complains on October 27, 1999 could not have been caused by cable system equipment. 

7. The record does not support findings concerning what specifically caused any of the distribution failures about which Kingwood complains, other than the instance involving incorrect cable connections.  It is sufficient to observe that Kingwood presented no specific evidence that KCI or any of its employees intentionally caused these distribution failures or any other instances of distribution problems for the purpose of causing harm to Kingwood.  In this connection, we note the isolated nature of these programming distribution failures over a period of more than six months of 24-hour program carriage.  The record does establish that KCI provided tape decks, a character generator, switching equipment, repair of equipment, and the provision of personnel for tape insertion at no cost to Kingwood. On this record we deny the allegations that KCI failed to distribute Kingwood’s leased access programming in violation of the statutory leased access provisions.

8. The allegations concerning KCI agents and employees soliciting and contacting advertisers that appeared in Kingwood’s programming are also denied. The petition presented no specific information as evidence to back up these allegations.  Moreover, KCI represented that after it ceased distributing Kingwood’s programming it had contacted only those businesses and individuals with whom it has existing advertising relationships and had not contacted those that advertise exclusively with Kingwood.
  Finally, Kingwood failed to establish that it is entitled to damages.  The petition provided no specific information that supports a finding that any advertising revenue was lost because of any distribution failures caused by KCI.  Moreover, KCI carried Kingwood programming for the first thirteen days of December 1999 without compensation by Kingwood, which should fully offset the programming interruptions described in the petition. 

IV. ordering clauses

9. For the foregoing reasons, IT IS HEREBY ORDERED, that the petition for relief filed by Kingwood Texas Television in the captioned matter IS HEREBY DENIED.

10. This action is taken pursuant to authority delegated by Section 0.321 of the Commission's rules.
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�Id. at 7-8.


�Id. at 8.


�Id. at 7-10.


�Id. at 10.


�47 C.F.R. § 0.321.





1
1

