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By the Deputy Chief, Cable Services Bureau:

1. Falcon First, Inc. (“Falcon”), the franchised operator of a cable television system serving Whitfield County, Georgia has appealed the Resolution adopted April 19, 1999 (“1999 Rate Order”) by the Board of Commissioners of  Whitfield County, Georgia (“County”) and has petitioned for a stay of the 1999 Rate Order.
 No additional pleadings were filed.

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

3. An operator seeking to justify its existing or proposed rates for the basic service tier, equipment, or installation bears the burden of demonstrating that the rates conform with our rules.
  In determining whether the operator’s rates conform with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator’s rate forms and any other additional information submitted, the franchising authority may approve the operator’s rates or issue a written decision explaining why the operator’s rates are not reasonable.
  If the franchising authority determines that the operator’s rates exceed the maximum permitted rate as determined by the Commission’s rules, it may prescribe a rate different from the proposed rate or order refunds, provided that it explains why the operator’s rate or rates are unreasonable and any prescribed rate is reasonable.

4. Operators seeking to adjust their basic service tier (“BST”) rates using the annual rate adjustment method compute the adjustment on FCC Form 1240. The computation for the adjustment begins on Line A1 with the operator’s current maximum permitted rate, the rate the operator is currently permitted to charge according to Commission regulations.
 The County’s 1999 Rate Order found that the rate Falcon entered on Line A1 of its June 30, 1998 Form 1240 did not reflect the rate previously prescribed in the County’s September 26, 1997 Resolution (“1997 Rate Order”) and accordingly ordered Falcon to reduce its BST rate and make refunds. The Cable Services Bureau’s decision in Falcon First Communications, L.P.,
 reviewed the 1997 Rate Order and earlier rate orders issued by the County and remanded them for further County review. Falcon argues that the rate set in the 1999 Rate Order does not reflect this required further review and, therefore, is not correct. Falcon requests that the 1999 Rate Order be remanded.

5.  We agree that the 1999 Rate Order must be remanded. Falcon First directed the County to review the BST rates addressed in 1996 rate orders and bring the maximum permitted rates forward to provide the starting point for reviewing the rate for the period addressed in the County’s 1997 Rate Order.
 The maximum permitted rate determined through that review should then be brought forward to Line A1 of the Form 1240 addressed in the current appeal. Because the 1999 Rate Order is based on a rate order that was remanded for further consideration, the rate determined there is not reasonable.

6. Accordingly, IT IS ORDERED THAT the Petition for Review of Local Rate Order filed by Falcon First, Inc. on May 19, 1999 IS GRANTED and the Resolution issued by Whitfield County, Georgia on April 19, 1999 IS REMANDED to Whitfield County, Georgia for further action consistent with this Memorandum Opinion and Order.

7. IT IS FURTHER ORDERED THAT the Petition for Stay of Enforcement Pending Review filed by Falcon First, Inc. on May 19, 1999 IS DISMISSED.

8. IT IS FURTHER ORDERED THAT Whitfield County, Georgia shall not enforce matters remanded for further consideration pending further action by the County on those matters.

9. This action is taken pursuant to authority delegated by section 0.321 of the Commission’s rules. 47 C.F.R. § 0.321.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson

Deputy Chief, Cable Services Bureau

� In light of the action taken herein on the merits, the stay request is dismissed as moot.


� 47 C.F.R. § 76.944.


� See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994) (“Third Reconsideration”).


�Rate Order, 8 FCC Rcd at 5732.


� 47 C.F.R. § 76.937(a).


� See Rate Order at 5718-19; Third Reconsideration, 9 FCC Rcd at 4348.


� 47 C.F.R. § 76.936; see Ultracom of Marple, Inc., 10 FCC Rcd 6640, 6641-42 (Cab.Serv.Bur. 1995).


� Instructions for FCC Form 1240 at 12, Line A1 (July 1996).


� 14 FCC Rcd 7277 (Cab.Serv.Bur. 1999).


� 14 FCC Rcd at 7294 para. 44.


� In light of the action taken here and in Falcon First, we need not determine whether the County’s 1997 Rate Order constituted a review of Falcon’s previous rate within the 12 month review period provided by 47 C.F.R § 76.933(g)(2). The 1997 Rate order, which was issued within the 12 month period, set Falcon’s rate “[p]ending completion of the County’s review of information it has requested from [Falcon].” Falcon Appeal, Exh. C. Falcon argues that, because the County took no further action, it failed to finish its review within the 12-month period and cannot now review the rate Falcon used in Line A1.
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